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Commencing with the present (May) issue, 
the Journal appears in monthly form. This 
change has been decided upon by the editor as 
a resultof his experience in conducting a ‘‘ semi- 
monthly” during the last five years. The 
character of the contents is such that it has been 
a severe tax and strain to produce the book 
twice a month, and the change will enable the 
subjects treated to be presented more thoroughly 
and beneticially to the reader. There will be 
no diminution in reading matter—the same 
amount will be given in the monthly issue as 
was formerly spread over two numbers—and 
we trust our readers will approve the change. 


Bi-metallism, as an interna- 
tional problem, is coming to 
the fore, as evidenced by the recent 
meetings and conferences looking to 
international agreement upon the sub- 
ject. 


Bi-metallism. 


The question is no longer one for 
domestic decision, irrespective of what 
the policies of other nations may be. 
The late verdict of congress has de- 
cisively settled the point that the country 
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has as much silver in circulation at the 
existing ratio as it can take care of, and 
that the admission of more bullion to 
the mints so long as its commercial 
value remains far below the stamped 
value, would certainly disarrange our 
currency and disturb the existing parity. 

But the universal opening of the mints 
of the leading commercial nations to 
silver, at a ratio to gold fixed by in- 
ternational agreement, isa very different 
question from our ‘‘ going it alone;” and 
this question, as the signs all point, will 
be industriously agitated 
next few years. 


during the 


The following item has just 
come to hand, after other 
portions of the journal have gone to 
press: 


Raised Drafts. 


Stoux City, Iowa, April 30.—(Special Telegram).— 
It developed to-day that Draft Raiser Knowlton, who 
worked off a draft raised from $18 to $1,800 on the Corn 
Exchange Nation@1 Bank, Saturday, also worked 
1aised drafts for large amounts on the Security Na- 
tional and Iowa State National Banks, clearing up 
over $4,000 here. Hehad a partner who assisted him 
and who victimized banks at Des Moines and Atlantic 
for large amounts and is now under arrest at Atlantic. 
There is no clew to Knowlton's whereabouts. 


Upon this very subject we publish 
elsewhere a practical article, pointing 
out and discussing the various methods 
in vogue, to thwart the successful per- 
petration of such frauds. In that arti- 
cle a similar swindle, wherein a draft 
was raised from $16 to $1,600 and paid, 
is referred to as occurring on the 25th 
of April. 





324 THE BANKING 

The frequency of these occurrences 
gives increased emphasis to the urgency 
for all banks to adopt more protective 
methods. Notwithstanding the wide 
publicity given similar 
swindles in the south during the earlier 


to successful 


months of the present year, the same 
thing is happening again and again. 
The time is certainly ripe for not only 
some, but all the banks in the country to 
be on their guard and so equipped as to 
prevent the future 
frauds of this nature. 


recurrence of all 


The decision of the supreme 
The Authority court of the United States 
of a National 
Bank Officer refusing to give the Western 
oo National Bank New 
oney. 

York the status of a credi- 
tor of the Fidelity National Bank of 
Cincinnati with respect to a $200,000 
loan, made by the New York bank at 
the instance of E. L. Harper, vice pres- 
ident of the Fidelity, brings out the dis- 
tinction, frequéntly overlooked at the 
time a loan is made, but never escaping 
the technical eye of the court when the 
day of settlement comes around, be 
tween dealing with an officer of a bor- 
rowing corporation, and dealing with 
the corporation itself. ° The Western 
Bank, in making the loan, proceeded on 
the supposition that it was lending this 
immense sum of money to the national 
bank itself; but seeking to establish its 
claim against the receiver, it is met by 
a declaration of the law, somewhat as 
follows: 


of 


Thereis no evidence that the board of 
directors of the Fidelity National Bank 
gave any authority to Harper to borrow 
money on behalf of the bank, much less 
to borrow so enormous a sum on so long 
atime. It cannot be pretented that as 
principal executive officer he had power 
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without authority from the board, to 
bind the bank by borrowing $200,000 at 
four month’s time, It might even be 
questioned whether such a transaction 
would be within the power of the board 
of directors, for although a national 
bank under certain circumstances may 
become a temporary borrower of money, 
yetsuch a transaction would be so much 
out of the course of ordinary and legiti- 
mate banking as to require those mak- 
ing the loan to see to it that the officer 
or agent of the bank had special author- 
ity to borrow money. The bank, there- 
fore, not having given authority to Har- 
per, cannot be held for his engagements 
even if made on its behalf, unless rati- 
fication on its part is shown; and apart 
from the consideration that a ratifica- 
tion, to be efficacious, must be made by 
a party who, in the first instance, had 
power to do the act, and with knowl- 
edge of all the material facts, there is no 
evidence whatever that the Fidelity’s 
board by any act, formal or informal, 
undertook to ratify Harper's acts in the 
premises. 


This expression of the law by the high- 
est judicial tribunal, given in a case ir- 
volving so large an amount, may well be 

.carefully weighed by the officials of 
banks, to the end that in the making of 
loans at the instance of officers of cor- 

porations, not only terms, time and se- 
curity, but also the authority of the of- 
ficer to bind his institution upon obliga- 
tions given for money loaned, may be 
taken into account as an important ele- 
ment in the transaction. 


A very interesting address 
was recently delivered by 
Professor C. A. Miller of 


Banking in Re- 
lation to the 
Currency. 


the University of Chicago to the Bank- 
ers’ Club of that city, being a discus- 
sion of ‘‘ banking in relation to the cur- 
rency problem.” 
brief synopsis of the professor’s remarks: 


The following is a 





EDITORIAL. 


A natural and convenient point of de- 
parture for a study of almost any phase 
of the currency question in the United 
States is the Bland silver legislation of 
1878. The peculiar policy that was in- 
augurated by that mistaken piece of 
legislation has been the cause of the 
severe financial distress and industrial 
depression through which the country 
has been passing during the past year, 
and the only security that we can hope 
to enjoy against the recurrence of sim- 
ilar ills in the future lies in a thorough. 
going organization of our monetary sys- 
tem upon principles derived from ex 
perience and approved by reason. 

All silver iegislation in this country 
has been fallacious. It has always failed 
to cause an advance in prices. In- 
creased silver circulation is more a 
sequence than a cause of advance in 
prices. It is merely a product, subject 
to the same laws as other commodities, 
and can never be anything but a subsid- 
iary currency. The volume of currency 
in the shape of bank deposits is the 
chief factor in determining the prices of 
commodities. 

A stable standard of currency and an 
adequate bank reserve’ are the two _ nec- 
essary tactors in creating a healthy con- 
dition of finance. Gold has been the 
basis of the currency in the United 
States so far, and has proved satisfac- 
tory. The only question now is whether 
the supply of this metal is enough to 
meet the multifarious demands of our 
commercial system. The danger of use 
lies in the fact that its scarcity might 
cause it to increase in value faster than 
its present relation with other products 
would warrant. But this objection is 
met by the fact that the supply of gold 
has never been so abundant as at the 
present time. 

As to bank reserves and clearing- 
liouse certificates, the practice of allow- 
ing banks outside of New York to figure 
their deposits in New York banks as a 
part of their reserve is a serious element 
of weakness. New York must answer 
the demand for currency as soon as the 

ountry begins to feel a stringency, and 
thus it limits the power of New York 
banks to make discounts. The policy 
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of the New York banks in using clearing 
house certificates was the only way in 
which the serious situation could have 
been met. The Chicago banks, which 
refused to adopt the clearing-house 
system, felt the effects in July and Aug- 
ust of last year in the falling off of their 
discounts I5 per cent. 

In conclusion Professor Miller pro- 
posed for discussion by the club the 
question whether the use by banks of 
their combined reserves by means of 
clearing house certificates, should not 
be legalized and nade operative, and 
whether there should not be vested 
somewhere authority for reducing or 
suspending the reserve requirements of 
national banks during critical periods 


There is no act more familiar 

Legal Effect of , i : 
Indorsement in banking practice than 
for Deposit that of a customer handing 

and Cash 
Credit. his pass book over the coun- 
ter, containing checks which 
he desires to deposit, bearing his in- 
dorsement as follows: 
** For deposit to the credit of 

for the amount of which a credit entry is 
atonce made. And yet the question who 
owns such a deposit after it is made, is 
one so subtle and technical, that it puz 
zles the most learned minds and results 
in their reaching directly opposite con 
clusions. This is illustrated by the de 
cision of the court of appeals of Mary 
land, published in the present journal, 
of whose seven judges, four (a majority) 
decide that the bank takes absolute title 
to paper so indorsed at the time of de 
posit, while three hold that the bank is 
merely an agent to collect the paper and 
deposit the proceeds when collected to 


the credit of its depositor. In other 


“words, the theory upon which the ma- 
jority proceed is that when paper is de- 
posited in bank and a cash credit given 
therefor on the pass-book of the de- 
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positor and on the books of the bank, 
there arises by virtue of the cash credit, 
immediately, an absolute and irrevoca- 
ble right to draw on the deposit; while 
the opposite idea is that the cash credit 
is provisional until the collection of the 
paper is complete, the privilege of draw- 
ing in the meantime, wherever accorded, 
being gratuitous and revocable at the 
pleasure of the banker. Both construc- 
tions of the law, of course, relate to 
cases where there is no special contract 
or understanding between bank and de- 
positor on the subject. 

The question of the legal effect of such 
a deposit as passing immediate title is 
of particular materiality in cases of fail- 
ure of the bank of deposit, the point 
being then important in its effect on the 
right of conflicting claimants to the pro- 
ceeds. This being so, the wisdom of 
inserting the opinions of the court at 
such,length in a book for the practical 


guidance of bankers may be questioned, 
for they may say, we do not conduct 
business on the anticipation of failure, 
and are not, therefore, interested in 
points only important on the happening 


of that contingency. But questions of 
this nature, arising out of bank insol- 
vencies, are likely to recur, and not only 
this, the point decided is of considerable 
materiality in the case of going banks. 
If the bank takes title at time of deposit 
and the paper is dishonored, notice of 
dishonor must be given the depositor, 
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as indorser. The knowledge is also 
material as affecting the depositor’s 
right to check against the deposit, be 
fore collection. 


The spectacle of organized 
bodies of men forming in 
different sections of the country, with 
the intention of advancing to Washing 
ton to induce congress, by the influence 
of their presence, to pass laws sup- 
posedly in their interest and give them 
work, is one that has called forth various 
comments. 


Coxeyism. 


To us, the fact that many 
of these men have been offered and have 
refused employment is proof positive 
that they are not representative of work- 
ingmen of the country who, although 
disposed to be industrious cannot find 
employment, but are rather composed 
of that idle class, too lazy and shiftless 
to work, who subsist almost wholly by 
beggary and theft. What a pity that 
the local authorities of the sections vis- 
ited by these pests have not seen their 
way clear to take them at their word and 
set them to work upon local road im- 
This would effectually 
squelch the Coxey movement, as well as 
prove to all misguided sympathisers the 
falsity of the commonwealer’s preten- 
sions, for the tramp’s aversion to real 
work is even more pronounced than 
that of the devil to holy water. 


provement, 
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THE PANIC OF 1893. 


How the Financial Institutions Weathered the Storm. 


NO. 


A series of contributed articles, connected by editorial statement, comment and suggestion, de- 
signed to constitute a brief serial history of the panic of 1893 and the conduct of the banks 
during the season of pressure, and to embrace an investigation of the conditions preceding, 
and the causes of, the panic; a relation of events and occurrences during its progress; and 


suggestions for the future. 


CAUSES OF THE LATE AND PRE- 
VIOUS PANICS, AND HOW TO 
AVOID THEM. 


Samuel H. Terry gives a comprehensive view 
of the causes of the panic—The distant in- 
dications of a coming panic—Are the banks 
in fair weather, too much expanded?—When 
panic at hand, suspension of specie pay- 
ments the only remedy—aAll investigation 
of subject should tend to ascertain prelim- 
inary symtoms, and by timely action, avert 
the natural catastrophe. 


Editor Banking Law Journal: 

I have read with much interest the 
several communications from bankers 
and money lenders in your valuable 
Journal on the subject of the recent 
financial crisis. They all have weight, 
but there seems generally a want of suffi- 
cient consideration of the causes that 
bring on such panics. As a business 
man of long experience, not a money 
lender, I crave space for some views of 
mine on this subject. Having had full 
experience of the panics of 1857, 1873 
and that of last year, as well as some 
recollection of that of 1837, I ought to 
know something of the causes. 

In a book on business I wrote in 1866- 
67, of which some 17,000 copies have 
been sold, I attributed these crises, 
which seemed to come about every 20 
years, mainly to the introduction into 
business life of a new generation of 


traders, not having the restraining ex. 
periences of their fathers; and under 
this predicted in my book that by 1877 
there would be another crisis, as the re- 
sult of undue expansion of speculation 
oncredit. There was, however, another 
factor in the problem not reckoned on 
which shortened the 20-year period in 
this instance to sixteen years for the 
culmination of the speculation and the 
bursting of the bubble. This was the 
inflation of the currency by the ‘‘green- 
back ”’ issues. 

After the panic of 1873, the predicted 
event having passed off, and other 
things changing, the book was revised. 
And in this, regarding the continuance 
of the government currency as still fos- 
tering speculation, another shortened 
term was reckoned on, to culminate in 
1890. This would have been a true 
forecast, for financial conditions were 
much strained then, but fortunately, 
though speculative enterprises abound- 
ed, the general business throughout the 
country was on a conservative basis; 
the balance of foreign trade being large- 
ly in our favor, From 1890 to 1893, 
without there being a widespread tor- 
nado, there were enough local cyclones 
in financial matters to warn experienced 
men against keeping up too much sail. 
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It was those who did not heed the warn- 
ing that suffered most last year. 

But I have strong reasons for believ- 
ing that in this, as in many countries, 
there is a more positive factor in the 
problem that will ever tend to keepupa 
recurrence of these panics at intervals 
of about twenty years. It is this: 

After a financial crisis has subsided, 
and we are supposed to be on a solid 
basis, there remains an immense amount 
of unliquidated indebtedness, mostly 
funded and secured on property—houses, 
lands, railroads and the like; and which 
are supposed to earn enough to pay the 
annual interest, therefore safely secur- 
ing the indebtedness. As _ confidence 
revives, indebtedness of the kind is 
gradually increased, and on a fair aver- 
age there is an undertaking by the 
debtor to pay six per cent. interest on 
the loans. Now it is very doubtful if 
the net earned income from property 


throughout our country, making due al- 
lowance for the expenses of those man- 
aging it, equals, in the aggregate, any- 
thing near six per cent. per annum, on 


It has been credit- 
ably asserted, as the result of careful in- 
vestigation, that the net annual income 
from the farm 


its assumed value. 


lands in Connecticut, 
deducting the living expenses of the 
cultivators, does not in the aggregate 
exceed two per cent. And it is a fair 
presumption that the combined income 
from all mortgaged properties is de- 
ficient, alone, by two to three per cent. an- 
nually to meet the combined interest :the 
deficiency being provided for in special 
cases, year by year, from other sources. 
Especially is this so when the debtors, 
having, as time passes, more and more 
speculative ideas of the enhancing value 
of their burdened property, become less 
economical in their expenditures. 

It thus follows that the indebtedness 
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of many of these debtors is increased 
some two to three per cent. per annum 
though the interest on the principal is 
regularly paid. The annual loss being 
lost sight of either in their enhancement 
of the value of the property or other 
outside enterprises: what is known as 
‘* good times”’ tending to both these 
possibilities. The individual debtors 
may change by sales of the burdened 
properties at such advances as leave the 
first ones out at a profit; but the suc- 
cessors simply take their places with the 
augmentation of indebtedness. 

When fifteen or twenty years have 
rolled away, the debtor class owe not 
only the original loans, but the added 
yearly loss, in some shape or other, in- 
creasing it some thirty to forty per cent. 
while their encumbered properties— 
lands, railroads, or what ever these may 
be,—cannot be sold forenoughto cover 
their indebtedness. The creditor class, 
beginning to see this, want their money ; 
become clamorous because they cant ot 
get it, and a panic ensues; under which 
the debtors are still less able to dispose 
of their burdened property. 

At these culminations there seems no 
other outcome but for the debtors so 
placed to strike for a new deal, and get 
rid of as much of their debts as possible 
through compromise, bankruptcy, or as 
may be. In this way the creditor class 
are compelled to shoulder the loss aris— 
ing from the debtors undertaking to pay 
more interest on the loans of capital 
than they earned by its use. 

That this influence is an important one 
tu be considered, in connection with the 
coming into the business world of a new 
generation of business men, as a cause 
for these periodic panics, cannot be 
doubted by any who carefully study the 
subject. 

After all, the main point is as to what 
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are the distant indications of a coming 
panic, which men not overburdened with 
debt may observe timely enough to en- 
able them to get into safe harbor before 
the blow comes? I find one such indica- 
tion when the balance of trade with for- 
eign countries is running against us, 
Prior to each of the periodic panics in 
the past, statistics show there were un- 
usually large imports as compared with 
the exports, which made a demand for 
the shipment of gold; and this was 
largely the immediate cause of the panic 
though not the primary cause. 

The panic of last year would have 
been, without doubt, much modified, if 
not entirely aborted, had there not been 
so large an importation of goods in the 
late winter and early spring, calling for 
shipments of gold. This, therefore, isa 
barometer bankers should ever keep an 
eye on, to notice whether the then ex- 
isting conditions of indebtedness here 
can bear the loss of the gold, which is to 
follow the increased imports. 

The financial transactions of our coun- 
try are constructively based on gold; 
but it must be remembered that the 
structure of credit reared on this gold 
is an inverted pyramid, which always 
has a tendency to spread at the credit 
top regardless of the too often scant 
base; and a little narrowing of the gold 
support will easily allow the pile to 
topple over with even a moderate blow. 
The actual indebtedness of our people 
must aggregate at least a hundred dol- 
lars to each dollar of available gold 
in the country. Such an excess may be 
easily got along with so long as the 
creditors are our own citizens, as what- 
ever may be drawn out of depositaries— 
bank or other—by debtors A, B, or C 
and paid to home creditors D.E.or F, is 
by them returned again to some depos- 
itary. But it is quite different when 
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paid to X, Y, or Z in a foreign country 
and practically, therefore, for every mil- 
lion dollars of gold sent abroad to pay 
for merchandise there ought to be a re- 
duction and cancellation of a hundred 
million dollars of home credit to keep 
the top of the inverted pyramid of 
credit in a reasonable proportion to the 
reduced dimensions of the gold base. 

Is it not true that our banks are, as a 
rule, in fair weather, too much expand- 
ed? When any small storm looms up, 
like the failure of crops or the decline of 
a foreign demand for our products, in- 
stead of being in a condition to aid in 
tiding over the temporary trouble by 
an increase of loans, they are compelled, 
on account of their deposits being some- 
what drawn on, to reduce even their 
ordinary accommodation to customers; 
in this way really augmenting the de- 
mand for money. 

Every prudent dispenser of credits in 
business regards a concern that shows 
at annual stocktaking an indebtedness, 


—less actual cash on hand—materially 


in excess of its capital, as one carrying 
too much sail, needing careful 
watching, and this especially if the in- 
debtedness is presently due. How far 
our banks are from this prudent position 
let the reader judge by looking at the 
weekly reports of their condition. 
Another precursor of panics which 
bankers should be on the lookout for, 
is the accumulation of speculative en- 
terprises where the money required is to 
be permanently invested. Too often 
these are begun by men without suffi- 
cient means to carry them through, who 
depend on borrowing money on bonds 
issued on the incomplete work, hoping 
later to market the bonds and pay off 
their temporarily borrowed money. Of 
course, such undertakings often succeed, 
and the projectors pay up in full; but 


and 
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there is frequently much risk. 

There is always a tendency, too, if the 
ship, being prudently freighted, makes 
a safe return with profit to the owner, 
to try a larger load next time, with 
more sail. And so from year to year, 
increasing their risks, till prudent in- 
vestors conclude there is too much sail 
and too heavy loads carried generally— 
stocks, bonds, real estate and every- 
thing else being too high to invest in. 
So they hold off, using their money, or 
allowing others to, in short invest- 
vestments on well margined collaterals. 
Even this seems for the time to make 
money plenty; but this is one of the 
signs of an approaching crisis that 
should be watched. When prudent men 
of means accustomed to making per- 
manent investments of their surplus 
wealth are disinclined to invest at the 
ruling prices, a banker may be cautious 
about accepting their money «n deposit 
to loan out on personal obligations col- 
laterally secured by the same bonds and 
stocks his depositors refuse to buy; even 
though these may be well rated at the 
broker’s board. 

The query naturally comes up, as a 
conclusion, whether anything can be 
done at the commencement of a panic 
that will abort it, and if so, what? 

1 confess I see but one thing when 
the tornado is actually upon us, and 
that is a prompt suspension of specie 
payments by the banks. In 1857, busi- 
ness was at once relieved when, on Oct- 
ober 13th, the banks suspended. They 
at once commenced to discount liberally, 
issuing their own notes as needed, and 
business men drew a long breatn—the 
first in three months. Gold rose to 


about three per cent. premium, but 
there was then very little demand for it, 
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and in three months it was back to par. 
Our savings banks saved themselves as 
well as hundreds of their debtors from 
failure last year by simply requiring the 
sixty days’ notice they legally had the 
right to claim. This was really a ‘‘sus- 
pension ”’ for thetime. Before the sixty 
days came round their depositors had 
collected their scattered senses and 
found that they really did not want their 
money. 

So it would be with banks of deposit, 
if something of the kind was legally ar- 
ranged for in expectation of the recur 
rence of these periodic crises. In con- 
nection with the suspension an issue of 
currency could be arranged for through 
the clearing houses of our large cities, 
in lieu of the ‘‘ certificates” 
at such times, and secured in the same 
way. The mere power to 
currency would tend to 


now issued 


issue such a 
prevent the 
hoarding of the 
To limit its time the applica- 
tion of the ten per cent. general govern- 
ment tax on all such issues might well 


be applied after some short specific 


regular currency in 


panics. 


period from their issue. 

It seems now a certainty that from 
some cause we have to face these recur- 
ring panics every seventeen to twenty 
years; and it is wise to make an effort 
to be prepared for them, and the prepar- 
ation should not be left until another 
one comes. Forewarned should be fore- 
armed, As Lincoln once remarked, ‘‘It 
is no time to be swapping horses when 
you are crossing a torrent.’’ The sub- 
ject should engage the attention of bank- 
ers at their next annual convent on, and 
the discussion and agitation of the ques- 
tion be continued till some satisfactory 
safeguard is secured. 

SamMueEL H. Terry. 
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THE OUTLOOK FOR AN IMPROVE- 
MENT IN BUSINESS. 


By J. Edward Simmons, President of the Fourth 
National Bank of New York, in Engineer- 
ing Magazine for April. 


After the period of severe sickness, it 
is generally expected that a patient will 
recover slowly. There is a stage in 
every disease which is called the turn- 
ing-point, and I believe that, after the 
long siege of depression and general 
financial and commercial demoralization 
we have had in the United States, the 
turning-point has finally been reached. 
The reason why I believe this is that, so 
far as I can judge, liquidation has ceased 
to a very great extent. The pressure of 
the panic forced men to liquidate, and 
the alarm created by that pressure has 
caused them to continue liquidation un- 
til they 
lebt. 


are now practically out of 
There has rarely been a time when the 
outstanding obligations of merchants 
were so small as at present. This is ex- 
emplified by the large accumulation of 
money at the great money-centres and 
the scarcity of commercial paper for 
either sale or discount The rate at 
which good borrowers can get money is 
unprecedentedly low, and the banks are 
overflowing with resources that they 
cannot invest. 

The business of the whole country has 
been greatly curtailed by pending legis- 
lation at Washington, and until this 
legislation is completed we can hardly 
expect a general improvement in finan- 
The infla- 
tion of the currency, by the purchase of 
silver bullion for treasury notes conver- 
tible into gold, was, in my opinion, the 
principal cause of the panic. Since this 
process has been in existence the accu- 


mulation of silver bullion by the gov- 


cial and commercial circles. 
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ernment has been enormous, and at 
present prices the loss to the government 
would be through the sale of all the sil- 
ver it has purchased, more than $100,- 
000,000. And yet, with this immense 
loss staring us in the face, many of our 
legislators at Washington favor the con- 
tinuance of inflation by urging the 
coinage of the seigniorage, which will 
not add a farthing to the price of silver 
or a dollar of value to any mining inter- 
est. Every one who has given the sub- 
ject a moment’s thought must know that 
each new dollar put into circulation 
makes more difficult the convertibility of 
the nearly $600,000, 000 of silver the gold 
reserve is already called upon to 
carry. 

The stoppage of silver purchases by the 
repeal of the Sherman act has given re- 
lief to the financiers of the whole coun- 
try, and we now find that we are, for 
the first time in 
solid and 


many years, 
substantial 


upon a 
financial basis. 
Therefore, we must say that, as far as 
financial legislation is concerned, our 
Let us hope 
that no backward step will be taken. 
Ever since the 


condition has improved. 


introduction of the 
Wilson bill, all sorts of gloomy forebod- 
ings have been entertained by those who 
were to be directly or indirectly affected 
The 
Wilson bill, by an unprejudiced mind, 


by the changes proposed therein, 


can hardly be regarded as extreme, and 
now that the people are familiar with 
its prominent features less alarm is ap- 
parent. The passage of the bill is be- 
lieved to be near at hand, and with the 
settlement of the tariff question, the mer- 
chants will soon adjust themselves to 
the new conditions, and business must 
necessarily drift back to 
state. 

This is beginning to be anticipated by 
some of our leading financiers, as re- 


its normal 
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flected by the improvement in the prices 
of securities. The stock exchange is a 
good barometer of public opinion. Dis- 
aster is generally indicated by the fall 
of prices, and prosperity by an advance 
in stock exchange quotations. The 
market of late has moved up a little all 
along the line. This has been caused, 
not by any settlement of receiverships, 
but by the confidence which is returning 
to investors in the ultimate restoration 
of valuesand the resumption of business 
prosperity. 

Six great trunk line railroads are in 
the hands of receivers, beside many 
smaller railroads, representing nearly 
$2,000,000,000 of securities, upon most 
of which interest has been suspended 


temporarily. But the reorganization 


committees are all working under the 
favorable conditions of easy money, and 
it is fair to anticipate an early return of 
railroad properties to the owners. In 


the meantime, the public should bear in 
mind that these railroads are all in 
operation and are likely to continue to 
be until their obligations are adjusted 
and the receivers discharged. I confi- 
dently believe that no other great rail- 
road lines are now in danger of embar- 
rassment. 

It is true that the railroads which 
have not been embarrassed show a heavy 
average decrease in gross earnings, but 
there has been a corresponding heavy 
decrease in operating expenses, as a re- 
sult of which, in some instances, the 
current reports show an actual increase 
This would indicate a 
comparatively healthful state of the 
financial condition of the railroads. 
Another favorable feature of the situa- 
tion grows out of the economy which 
the railroads have been practising. 
Since the date of the Baring failure, in 
1890, the railroads have been reducing 


in net earnings. 
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expenditures—a fact well known to those 
in the business of selling supplies to the 
railroads—and since the panic of last 
summer they have been forced to the 
very limits of the most rigid economy. 
It follows of necessity, therefore, that 
they must soon-be in the market again 
for supplies; and such of them as are 
sufficiently strong financially are already 
reinforcing their equipment because of 
the exceptionally low prices now pre- 
vailing. Steel rails, for instance, are 
sold lower than ever before. 

What is true of the railroads is true, 
to a greater or less degree, of the peo 
ple. The demoralization caused by the 
panic has resulted ina spirit of economy 
that seems to have taken possession of 
every one. The rich man, although 
abundantly able to satisfy his desires, is 
reluctant to spend money, unless abso- 
lutely necessary, because of the prevail! 
ing distress. When 65,000,000 people 
retrench, the benefits that accrue from 
frugality must sooner or later be felt. 
Upon every hand there has beena great 
curtailment of production, but con- 
sumption and wear and tear have been 
going on all the time; and it is fair to 
presume that stocks of goods are rapid- 
ly decreasing and that it will not be 
long before the demand in all directions 
will be greater than the supply. 

There was no fall trade last year, and 
the delay in legislation at Washington 
has killed the spring trade. The people 
are now anxiously looking forward to 
the crop period; and if the harvest is up 
to the average and we have a good for- 
eign demand, as it is fair to think we 
will have under existing low prices, the 
entire purchasing power of all our crops 
for this year will come against a greatly 
diminished supply in each and every 
branch of manufacture. With a people 
so easily stimulated, so ambitious and 








so enterprising as Americans are pro- 
verbially known to be the world over, it 
must be apparent to any thoughtful 
mind that the stimulation which the 
marketing of the crops will produce 
throughout all lines of industry and 
commerce must restore confidence with 
a swing; and as a result we may reasun- 
ably look for a speedier revival next fall 
than a long period of depression under 
other circumstances would permit us to 
hope for. 

We are having no trouble from a lack 
of money. We have to day a larger cir- 
culation per capita than any of the great 
nations in the world, except France. 
We have about $25 per capita, while 
France has somewhere in the neighbor- 
hood of $45; but our advantage over 
the French people is that while they 
have but few banks, we have banks 
everywhere, and the great bulk of our 
business is done by checks and drafts 
rather than by actual payments of cash 
money. Ninety per cent. of all the 
business of this country is done by 
checks and drafts, which are the real 
currency of commerce. The fact that our 
existing currency is amply sufficient for 
every possible demand in the near fu- 
ture is shown in the enormous accumu- 
lations of idle money in every money- 
centre throughout the United States. 
There is as much money in the country 
as there ever was. The only loss that 
we have sustained in money has heen 
represented by the outflow of gold to 
Europe. That has been more than off- 
set by the outflow of silver certificates 
and treasury notes from our treasury 
department, together with the issue of 
national bank notes, so that, as far as 
our currency is concerned, we are still 
upon an inflated basis, but we have, I 
hope, wisely stopped inflating. 

In this connection there must be taken 
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into account the immense increase of 
wealth in this country. Aijl the statis- 
tical proof is to the effect that the accu- 
mulated wealth of the civilized world 
has actually doubled in the past genera- 
tion, and the wealth of the United 
States has shown more than a propor- 
tionate increase. People who look back 
at the panic of 1873 and say that it will 
take years to recover, overlook the fact 
that we have an enormous surplus of 
wealth that did not exist in 1873, and 
that the owners ot this accumulated 
wealth are ready and eager to embark 
it in profitable enterprises. 

The United States offers the most 
tempting field for investment of any 
country in the world. The rate of in- 
terest paid here is larger, and the se- 
curity offered is better. European 
money seeking investment, including 
the proceeds of securities that have been 
sent to this country and sold because of 
the fear of foreign capitalists that we 
were going to a silver basis, and that 
unless they obtained gold while gold was 
obtainable they would be obliged to sell 
their securities and take payment in a 
depreciated currency—a large part of 
that money will certainly seek reinvest- 
ment here because the United States has 
firmly placed itself upon a gold paying 
basis. 

This investment demand from abroad, 
together with a large accumulation in 
this country of cash seeking investment, 
will ultimately cause a re-establishment 
of values, and will foster enterprise and 
stimulate trade. Indeed, we may con- 
fidently look for a return of that period 
when English capital will have repre- 
sentatives in this country for the special 
purpose of making investments, exactly 
as was the case for the few years pre- 
ceding the panic, 

There is a point in the situation that 
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is especially encouraging, namely, that 
with all the decline that has taken place 
in securities, in manufactured goods, 
and in everything else produced, there 
has been little decline in the price of 
Labor, exceptions, 
commands as high a price as it ever 


labor. with few 
commanded; and, in spite of the vast 
number of people said to be unemployed, 
the employed are willing to strike in case 
that 
the workers are not as poor as some of 


wages are reduced. This shows 
the newspapers have represented them. 
It also shows that they are still receiv- 
ing good wages and are still buying in 
the market—that greatest of all markets, 
our home market. In other words, to 
my mind, as I have studied this question, 
one of the most striking evidences of 
declining prosperity is the tendency of 
wages to decline and thus reduce the 
purchasing power of the wage earner, 
just as the decline in the price of wheat 
reduces the purchasing power of the 
farmer. 

Again, with all the falling-off of business 
there has not been a corresponding fall- 
ing-off in expenses as far as rents are 
concerned. There has been very little 
concession upon the part of the lessor 
to the lessee. Real estate in New York 
has held up remarkably well, except in 
The 


decline in real estate that has been pre- 


unfavored quarters of the city. 


dicted is not likely to come at all, with 
the re-establishment of confidence and 
Real 


estate is the last thing to go down. 


the renewal of business activity. 
When a man feels that he cannot con- 
tinue in his store unless he gets a reduc- 


tion of rent, then the landlord may make 


a 
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But the value of 
improved property is estimated upon 
what it yields; and if lower rentals ars 
obtained, of course the valuation placed 
upon the property must be less. The 
tenacity with which real estate has main- 
tained its value may be accounted for in 
part by the general disturbance of con- 
fidence in corporate securities and the 
disposition of their 
money in real estate, where they can sec 
it and control it without the aid of 
a board of directors, 


a concession of rent. 


investors to put 


Altogether, the 
fact that no great decline in real estate 
values has yet occurred shows that the 
ravages of the panic have not been as 
far-reaching as many gloomily disposed 
persons have thought. Furthermore, it 
shows that our people, because of the 
long period of prosperity in business 
circles which preceded the panic, were 
better fortified than ever before to meet 
the great decline that has taken place in 
mercantile and in security values. 


Improvement appears on every side. 
The clouds have lifted. 


The skies have 
cleared, and there is a warrant for con- 
fidence. The business turning point 
has finally been reached. 


J. EpwWarD SIMMONS. 


Notre. The closing paragraph of the article 
William 
which appeared in the April Journal, contained 
some slight typographical errors. It 


upon the Panic by Alexander Smith 


should 
have read as follows: 


The natural resources of our country are 
boundless, and as yet have been but partially 
developed. I doubt not thatif the present causes 
of trouble could be removed we should enter 
upon another period of prosperity greater per 
haps than at any time in our previous history 
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A SOUND CURRENCY FOR SAN DOMINGO. 


\ New Coinage Law Devised by Professor J. Laurence Laughlin of the University of Chicago, to be Operative 
June 1st. 


Professor J. Laurence Laughlin, who 
fills the chair of political economy at the 
University of Chicago and who is con- 
sidered to be one of the leading experts 
of finance in the werld, has recently re- 
turned from the island of San Domingo 
where he has been aiding in establish- 
ing a system of currency. 

Of 
been receiving attention from the out- 
side world. The wonderful fertility of 
its soil, its varied products, and its de- 
lightful climate have attracted investors. 


recent years San Domingo has 


A company of American capitalists, see- 
ing an opportunity for profitable re- 
turns, induced the people to issue bonds 
and 
The proceeds were ex- 
pended in various 
that 


to the amount of $20,0c0,000, 
bought them. 
public enterprises 
to advance the 
In return for the money ad- 


vanced by the American capitalists, they 


have done much 
country. 


were granted certain concessions, among 
other things being allowed to handle the 
public revenues in order that the in- 
terest on the bonds might be paid. The 
Americans have been endeavoring to 
place the country on a sound financial 
basis, and it was for this purpose that 
Professor Laughlin went down there to 
devise a currency system. To a repre- 
sentative of the Chicago Iinter-Ocean, 
Professor Laughlin described his work 
in the following interesting statement: 
‘*When we arrived there,” he said, 
‘‘we found the finances of the country 
in a chaotic condition. The oniy cir- 
culating medium was the Mexican dol- 
lar, which is the common exchange in 
those tropical countries. Its value fell 
with the price of silver until it was worth 


. 


only 48 cents. It was the only money 
in the country, and the inhabitants were 
forced to use it. Of course, it was a 
losing speculation for them. They sold 
their products in Europe and America 
where gold the standard, and 
bought their goods in the same markets. 
Then when they took them back to the 
island they had to retail them in a mar- 


ket where silver rules. 


was 


‘‘As a consequence the price of all 
commodities began to rise, although the 
scale of wages remained the same. 
While a laborer did not receive any less 
money his work, its 
diminished 


for purchasing 
one-half. Conse- 
quently the distrust of silver money per- 
meated all classes, and the necessity for 
devising some better monetary system 
was universally felt. 

**Qur arrival was hailed with delight 
and the enthusiastic natives called us 
the Messiahs of the country. 


power 


As soon 
as we could master the situation we be- 
gan to form our financial plan. It is 
not particularly complex, and seems to 
me to exacily meet the requirements. 
‘*The law agreed upon makes the unit 
of monetary value $1 in gold, of the 


same weight and fineness as the gold 
dollar of the United States. 
to be coined only in $5, $10 and $20 
pieces, and, of course, will be current 
anywhere. 


These are 


But the situation required 
some other kind of currency for the or- 
dinary traffic of theisland. After much 
consideration I proposed a plan that 
was embodied in the coinage laws, and 
will, I think, solve the problem. There 
is to be a silver dollar containing 380 
grains of pure silver. These are to be 
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coined by the government and will be 
received at the custom house in pay- 
ment of revenue duties. These dollars 
are made redeemable by the govern- 
ment by gold dollars in amounts from 
$5 up. 

‘‘The good points about this system 
are these: The silver currency is based 
on a gold standard, and as long as the 
government redeems it when asked to, it 
will circulate as freely as gold. The 
government has an incentive to be 
prompt in redeeming it, from the fact 
that it makesa profit of 50 cents on each 
silver dollar, but does not realize the 
profit until the redemption is made 
There are also silver half dollars and 
quarters to be coined that will have their 
proper proportion of pure silver, 

““One of the chief difficulties I en- 
countered in building up this system 
was to devise a way to get rid of the 
Mexican dollars that had become the 
circulating medium of the country, so 
that a vacuum would exist that would de- 
mand the immediate use of this new 
To do this I had inserted in 
the coinage law a clause providing for 
the acceptance of Mexican silver dollars 
at the custom houses and in payment of 
public debts, at their bullion value less 
5 cents. 

‘*This difference is 2 cents greater 
than the cost of shipping these dollars 
from San Domingo to New York, so 
that the tendency will be to send them 
out of the country, as their bullion value 
will be greater than the amount allowed 
for them by the government. The fur- 
ther fact that the new silver dollar of 
San Domingo has 380 grains of pure 
silver, while the Mexican dollar has only 
377-4 grains and the American dollar 
371.% grains will preclude the possibility 
of meiting and recoining these latter 
dollars except at a loss. 


money. 
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“The new coinage law is now before 
the San Domingo house of congress 
and will undoubtedly be passed. It wil! 
be operative after June Ist. President 
Heureaux is strongly in favor of it, and 
he practically controls legislation. The 
minister of finance, Senor Rivas, is also 
a supporter of the new law. 

‘*T regard the situation in San Do- 
mingo as a clear refutation of the posi- 
tion taken by some financiers in favor 
of the unlimited coinage of silver. Under 
the most favorable conditions it failed 
signally. It was the only money in the 
country and the people were willing to 
use it if possible. Notwithstanding 
this universal toleration, it proved un- 
stable. Every fluctuation of the silver 
market made this money change its 
value, and it might have been as useful 
in an uncoined state. Not until it has 
a gold basis back of it will it answer for 
money, and only then when it is under- 
stood that it does not represent the ex- 
change of ultimate redemption. 

‘The people of San Domingo, having 
experienced the ills of an unstable cur- 
rency, were anxious to adopt a gold 
basis. The only opposition was from 
the bankers, who profited by deducting 
a heavy percentage on all exchange, in 
order to cover possib’e fluctuations. 
With this new currency system I expect 
to see commerce revive in San Domingo 
and a tide of prosperity set in that will 
make it the most prominent of the West 
Indian islands.” 


FACTS ABOUT SAN DOMINGO. 


Asked concerning the island, its peo- 
ple, products, etc , Professor Laughlin 
gave a very interesting account of what 
he had seen in his visit. 

‘*The island on which the 
mingo republic is located is, next to 
Cuba, the largest in size of the West 


San Do- 
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Indies group. One-third of its area is 
occupied by the Republic of Hayti, and 
the remainder belongs to San Domingo. 
In the common mind these two repub- 
lics are somewhat confused. Hayti is 
not asrich in natural resources as San 
Domingo, and the inhabitants are a 
much lower type. They are savage, 
bloodthirsty wretches and are nearly al- 
ways engaged in making trouble. 

‘*The natives of San Domingo are 
much more refined. The two types are 
the Spanish and negro. They are not 
educated, nor have they any means of 
becoming so, if we except a few schools 
of doubtful value that are maintained 
by the Catholic priests. These people 


are generally industrious and patient. 
They devote their time to agricultural 
pursuits for the most part, though inthe 
towns they are commencing to enter into 
commercial pursuits, which have here- 
tofore been monopolized by foreigners. 


‘*The race question has received a 
solution in this republic that may leaven 
our nation, The Spaniards and colored 
people mingle freely together, inter- 
marrying and occupying the same social 
sphere. The aristocracy of the island is 
a small number of wealthy Spaniards 
who live in the interior, and they have 
so far resisted all attempts made by the 
colored folks to penetrate into their 
circle, 

‘* The president of the republic is a 
colored man and one of the most sagac- 
ious politicians I have ever met. He 
has given much thought to public ques- 
tions, and while not an educated man, 
as we understand the term in the United 
States, there is very little in statecraft 
that has escaped him. While nominally 
filling an elective office he is prac ically 
a dictator. At stated periods he sub- 
mits to an election, but it would prob- 
ably prove unhealthy for any man that 
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opposed him. He has a house of con- 
gress to assist him in making laws, and 
the general system of government is 
copied after the United States. 

‘The class of people that inhabit San 
Domingo cannot be governed in the 
same way that Americans can. Presi- 
dent Heureaux occasionally adopts rad. 
ical measures to correct abuses, but it 
must be said that he is generally severe 
only when right. 

** The island is shaped something like 
one’s hand, and the indentations at the 
fingers aptly represent the numerous 
bays along the coast, some of which af- 
ford magnificent harbors. Running 
lengthwise of the island are two chains 
of mountains, about seventy miles apart. 
Between these there lies a valley com- 
prising the most fertile and beautiful 
tract of country that I believe it possi- 
ble to find anywhere on earth. It is 
well settled and cultivated. 

“From its bountiful bosom are pro- 
duced the commodities that have made 
the island famous as one of the most 
prolific spots under the sun. The list 
of products is a long one, including 
cocoa, tobacco, all imaginable kinds of 
tropical fruits, sugar cane, coffee, 
vanilla, rubber anc other things. In the 
immense forests all kinds of hardwood 
are found, and this alone could be made 
a profitable industry. 

‘* The country is in a constant state of 
verdure at all seasons of the year. Itis 
a splendid climate most of the time, 
and the beauty of it cannot be imagined 
by one whose life has lain in colder 
climes. 

‘* The wealthier classes educate their 
children in Europe or America. So that 
one is constantly surprised by meeting 
refined and cultivated men and women. 
A piano is no unusual sight in a home, 
and good performers are numerous, 
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‘*The dress adopted by the people is 
the same as in the United States, except 
that it is lighter, so as to be suited to 
milder climate. The most charming hos- 
pitality exists everywhere on the island. 

**Recently modern methods of trans- 
portation are becoming known. Two 
railroads are now in process of con- 
Struction, which will penetrate the in- 
terior of the island and afford great re 
lief to the planters by offering a means 
of getting their product to the sea- 
ports. Other improvements are con- 
templated, and the next few years will 
witness great changes in the republic. 

‘*The leading natives are extremely 


FINANCIAL MEASURES 


There are now pending before congress a 
number of measures which have been previous- 
ly noted in the Journal, for the establishment 
Prominent 
among these are the following; A bill of Mr. 
Walker (H. R. 171, introduced September 6, 
1893) ‘‘to secure to the people the advantages 
accruing from the issue of circulating promis- 


of a banking and currency system. 


sory notes by banks, to increase the volume of 
such notes, and to supervise and control banks 
by officers of the United States;” a bill by Mr. 
Springer (introduced January 3, 1894) ‘‘ to pro- 
vide a national currency;” a bill by Mr. Warner, 
(H. R. 5595, introduced February 5, 1894) ‘‘ to 
provide for a safe and elastic bank-note cur- 
Grant of 


Louisville (introduced by Mr. Caruth Feb. 9, 


rency;” and a bill. framed by W. T. 


1894,) ‘‘ to provide for the issue and redemption 
of United States currency notes.” 

During the month of April several additional 
financial measures have been introduced or re- 
ported upon, which are noted below. 


INTER-STATE BANKS. 
A banking bill was introduced in the 
House on April r1th by representative 


LAW JOURNAL. 


anxious for the advent of Americans to 
take up residences on the island. They 
realize that the quickest method of civ- 
ilizing the natives is to have persons 
living there who will set them an ex- 
ample. Splendid inducements are ot- 
fered to Americans to settle there. 

‘* The country is full of historical ob- 
jects of interest that would take a day 
describe. The 


erected by the first Spanish discoverers 


to many structures 
are mostly all standing and intact. The 
capital of the republic is San Domingo 
city, and many other well built and 
thriving towns are scattered throughout 
the island.” 


IN CONGRESS. 


Sperry of Connecticut. which is design 
ed to establish a complete banking sys 
tem for the future needs of the country, 
and gradually to supplant the present 
national banking system as the United 
States bonds mature and the present 
basis of circulation is destroyed. 

The first secticn of the bill establishes 
in the treasury department a bureau 
known as the “ Bureau of Inter-State 
Banks,” of which the chief officer is to 
be the comptroller of the currency. The 
comptroller is vested with many of the 
powers vested in the comptroller of the 
currency under existing law, and many 
sections of Mr. Sperry’s billre-enact the 
provisions of the national banking act 
regarding administration, 
and jurisdiction, 


insolvency, 


The essential features of the bill are 
those providing for circulation and the 
redemption of circulating notes, Mr. 
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Sperry establishes no government guar- 
antee of circulating notes, but requires 
the banks established under his bill to 
deposit United States, state, county, or 
municipal bonds with the treasurer of 
the United States, to be ‘‘ held by him 
in trust exclusively for the benefit of 
the holders of any circulating notes 
which shall be issued by the banks de- 
positing the same, and for no other 
No bonds are to be available 
tor such deposits whose validity has 
been a subject of litigation, or whose 
market value has been below par at any 
time during two years preceding the 
date of deposit, or upon which there 


purpose.” 


has been at any time any failure to pay 
interest. 


The circulating notes issued by the 
banks are to constitute ‘‘a first and par- 


amount lien upon all the assets” of the 
issuing bank. There is no general safety 
fund, and each bank stands upon its 
own bottom, except so far as it 1s sub- 
ject to the supervision of the comptrol- 
ler, to his scrutiny of the bonds offered 
as collareral, and to the lien which the 
note-holders have upon the assets. 

The regulation of the volume of bank 
notes in circulation is made, under Mr. 
Sperry’s bill, by 
prompt redemption in legal-tender coin 
of the United States at the counters of 
the bank. Section 53 of the bill pro- 
vides that any bank which fails to re- 


the requirement of 


deem its circulating notes in legal-ten- 
States upon 


presentation at its place of business, or 


der coin of the United 
which fails to reimburse the treasurer of 
the United States any amount disbursed 
by him in the redemption of its circula- 
ting notes within — days after a receipt 
of a notice and request from him to re- 
imburse such redemption, shall be re- 
garded as insolvent by reason of such 


failure, In either case, and upon re- 
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ceipt of information to this effect, the 
comptroller shall take charge of the 
affairs of such bank, and appoint a re- 
ceiver to close up its business. 

The bill authorizes a redemption 
agency at Washington, but it is intend- 
ed only for notes which have strayed 
far from the locality of issue, and a re- 
demption fund in coin is required to be 
kept by the banks at the treasury de- 
partment. No bank is allowed to issue 
circulating notes beyond 75 per cent of 
its paid-up capital, nor inexcess of the 
par value of the bonds in the custody of 
the treasury. Twenty-five per cent. of 
the par value of deposits is required to 
be kept as a reserve in lawful money, 
and the banks are forbidden to make 
new loans or discounts otherwise than 
by discounting or purchasing bills of 
exchange at sight until the required re- 
serve is restored. 

Mr. Sperry believes that the require- 
ment that the banks shall keep 25 per 
cent. of the volume of their circulating 
notes in coin will afford a use for both 
gold and silver which will keep silver at 
par, since the volume of national silver 
money has been fixed by the repeal of 
the silver purchase law and the country 
is safely planted upon a gold basis. He 
has made a provision, however, by which 
banks which wish to adhere to gold pay- 
ments in case the two metals should 
Such 
deposit of 
bonds payable, principal and interest, 
in gold coin of the United States, to 


part company, can readily do so. 
banks are authorized, on 


issue notes redeemable only in gold. 
Such notes are to be of special design, to 
distinguish them from the ordinary coin’ 
notes, and a bank is prohibited from is- 
suing both kinds of notes at the same 
time, 

The provisions regarding the size of 
the banks are similar to those under the 
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present national banking act. No bank 
is to be organized with a less capital 
than $100,000, except that banks with a 
capital of $50,000 may be organized in 
places of 6,000 inhabitants or less. No 
bank can be organized in a city of more 
than 50,000 people with a less capital 
than $200,000, Banks with a capital 
stock not exceeding $150,000 are re- 
quired to deposit bonds of par value of 
not less than one fourth of their capital, 
and every bank with a larger capital is 
required to deposit bonds of par value 
of not less than $50,000. Full pro- 
vision is made for the transition of both 
state and national banks into the new 
system. 
MR. SPERRY’S VIEWS. 

The following statements by congress- 
man Sperry have been made public con- 
cerning the merits of the proposed 
measure: 

‘* This bill, if it should be enacted 
and should work as I expect it would 
work, would afford a local currency 
which would be well secured, and 
would be capable of adjustment to the 
demands of business. The provisions 
for prompt redemption in coin, would, 
in my opinion, prevent the piling up of 
currency in New York, while there was 
a currency famine in other parts of the 
country. Bills which were not needed 
would be returned to the banks for re- 
demption. That was the way the sys- 
tem worked under the Suffolk banking 
system before the war, and under the 
state bank system generally. Each bank 
will desire to put out its Own notes in 
preference to those of other banks, and 
with that in view will send the notes of 
other banks home for redemption. I 
take the government out of the busi- 
ness by removing the government guar- 
antee of the circulation, but I make the 
government the custodian of securities 
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to protect the circulation, and I leave 
the comptroller of the currency most ot 
the power of supervision which he now 
exercises over national banks. 

“I appreciate the fact that the issue 
of circulating notes based simply upon 
the capital stock of a bank, and forming 
a first lien upon its assets, is a system 
which is theoretically sound and advo- 
cated by most bankers. Such a system 
is usually associated with a safety fund 
from which the notes of insolvent banks 
may be redeemed. 

‘*T think, however, that the practical 
application of such a plan of free bank- 
ing in this country would do injustice 
to some of the banks, and would lead to 
abuses. The United States cover a vast 
area, where economic conditions vary 
most widelv, and a system which would 
be perfectly safe and just for the great 
banks of New York city, Chicago, Bos- 
ton and Hartford, might not work so 
well when applied to the states of the 
far West and some of those of the 
South. 

‘‘If a minimum limit were put upon 
the capital of the banks, so that none 
but great and well known institutions 
could be organized, the safety-fund sys- 
tem with note issues based upon the 
capital would be safe and practicable, 
but a limit of that sort would defeat the 
essential purpose of the proposed legis- 
lation. We want to legislate so as to 
develop banking facilities in  thinly- 
settled communities where methods of 


utilizing credit which are in vogue in 
the great cities are unknown or little 
used, 


**I do not believe that the comptrol- 
ler of the currency, even with the fullest 
powers and the most exact supervision 
which is practicable, could prevent the 
organization of small banks by irrespon- 
sible persons whose notes would never 
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be covered, in case of liquidation, by 
the available assets. Cases have occurred 
under the national banking system where 
the notes would have been practically 
worthless if they had not been protected 
by United States bonds which were in 
the safe clutch of the comptroller of the 
currency. 

“ The assets of a bank fraudulently 
organized, or merely badly. managed, 
without fraudulent intent, would prove 
worthless in many cases for all practi- 
cable purposes of protection to the note- 
holders. The United States govern- 
ment, of course, leaves depositors sub- 
stantially to look out for themselves, 
but the government ought to insist upon 
some degree of security for circulating 
notes, because they pass current for 
practical purposes as money. Theoret- 
ically, the receiver of a failed bank 
would have recourse against the stock- 
holders, but where the stock had been 


placed in small amounts among the 
people of moderate means, scattered 
over distant states, as has been the case 
with national barks, it would cost more 
to carry to successful issue the proper 


in different states than all the 
money that would be recovered. The 
noteholders would turn to the safety 
fund, and this would probably afford 
them ample protection, 

‘*Tt would be, however, at the cost of 
the East. They 
would never go into liquidation without 
more than sufficient assets to meet their 


suits 


the great banks of 


notes, and the safety fund would be use- 
less for the protection of their notehold- 
ers. They would pay their tax,whether 
it was a quarter of 1 per cent. or more 
per year, simply to create a fund to 
meet the notes of small, badly managed 
and in some cases absolutely fraudulent, 
banks. 


“T do not think it would be just to 
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the large banks or to the section in 
which they are located to make them 
carry the burden of bad banking on the 
part of others. The comptroller of the 
currency, it is true, has authority to re- 
quire a bank to maintain a certain cash 
reserve, but he is not all-present and 
all-seeing, and these mushroom banks 
would often dissipate their reserve be- 
fore he knew that it was below the legal 
limit. 

‘*l am opposed to repealing the 10 
per cent. tax on state bank issues, even 
conditionally, for a number of reasons, 
but there is a practical reason which has 
not been very much discussed, which I 
think would prove of a good deal of im- 
portance if state banking were tried 
again. I am by no means so much 
afraid of bad banking laws in the states 
as are many opponents of repealing the 
tax, but there would be such a multi- 
plicity of note issues that I do not see 
how the business community could es- 
cape the danger of enormous frauds and 
counterfeit issues. 

“* Every state banking system might 
be perfectly sound, and there might be 
no hesitation in accepting its genuine 
notes, but we should have to deal with 
notes issued under forty-four state laws 
and by an infinite number of banks. 
How would it be possible for a banker, 
and more especially a business man, to 
tell when he received a state bank note 
whether it was a genuine or counterfeit? 
The issues under each state law would 
be entirely distinct, and the issues by 
the separate banks might be equally 
distinct. National bank notes are all 
issued from the treasury of the United 
States, and are substantially uniform in 
style and wording. 

*~ * * * 

‘* There is another important consid- 

eration connected with this subject of 
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counterfeiting. Even if the liability 
and the difficulty of detecting a fraudu- 
lent note were no greater, the method 
of discovery and punishment would be 
different. A counterfeiter is very much 
afraid of the federal power because he 
knows that the special agents of the 
secret service will follow him from Ore- 
gon to Florida to seize his tools and 
protect the integrity of all the money 
which goes into national banking and 
governmentcurrency. How would it be 
when the counterfeiting was punishable 
only under state laws and by state 
courts? Criminals could only be arrested 
upon requisition by one state upon an- 
other, and questions of jurisdiction and 
of law would be perpetually arising be- 
tween the states. 

‘It might happen in some 
cases that the legislature of astate would 
neglect to make adequate appropria- 
tions to send her officers all over the 
Union to prevent the utterance of coun- 
terfeit notes and to seek out the crimi- 
nals. 


easily 


The federal service for this pur- 
pose is wonderfully well organized, and 
has the advantage of long and wide ex- 
perience in detecting counterfeits and 
hunting counterfeiters. Moreover, the 
printing of the bank notes by the na- 
tional government is surrounded by 
safeguards to prevent the stealing of 
genuine plates, would hardly 
exist if each bank had plates in its own 
custody. or two 
cases of thefts of the plates, even from 
federal custody, and it has been impos- 
sible to detect 


which 


There have been one 


such 
cases, except by the duplicate numbers. 
Such thefts would be likely to increase 
if the plates of several thousand banks 
were scattered all over the country. 
“These suggestions go to the root of 
the theory of free banking, and I am 
free to acknowledge, as I did at the out- 


counterfeits in 
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set, that it isa most attractive theory, 
and based upon the soundest abstract 
reasoning. The theory, however, as in 
the case of the theory of free trade, is 
subject to some modifications which 
grow out of the actual state of things 
and I do not believe it is practicable to 
issue a banking currency, entirely safe 
and satisfactory to the business com- 
munity, without some provision for uni- 
formity and for security of notes and 
for federal supervision.” 


STATE BANK TAX REPEAL 


The Democratic House caucus after a 
session of two hours and a half, on the 
evening of April loth, adopted the fol- 
lowing resolutions: 


Resolved, That it is the sense of this caucus that 
the prohibitory tax of 1o percent. on bank issues be 
repealed. 

Resolved, That when the bill known as the Brawley 
and Spencer bill. which the Committee on Banking 
and Currency has ordered reported to the House, is 
called up for action, an amendment be offered repeal- 
ing the prohibitory tax on state banks; that ample 
time be afforded for discussion. and, 1f necessary to 
secure this, the Committee on Rules be requested t 
take proper action. 


The Brawley bill authorizes the sus- 
pension of the tax on the circulating 
notes issued by state banks under the 
pressure of the late financial crisis. 

The Washington Star, speaking of the 
probabilities of passage of the Io per 
cent. repeal bil!, says: 


‘* Notwithstanding the action of the 
Democratic caucus of the House in in- 
dorsement of the repeal of the tax on 
state banks, and the fairly favorable 
canvass being made by the friends of 
the measure, the prospects are decided- 
ly that it will not pass the House. The 
men most interested in its passage have 
littie hope, since there is an uncompro- 
mising difference of opinion as to the 
character of the bill 
pressed.” 

In the Senate on April18, Mr. Palmer 


that should be 
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of Illinois introduced a bill which re- 
peals the tax on state banks, and then 
provides that no state bank, banking as- 
sociation, other than the national banks, 
no corporation, person or partnership, 
shall issue any note, bill, certificate or 
other paper in any form to be used or 
circulated as money. And all such notes, 
etc., of any kind so issued by any state 
bank, etc., are declared to be null and 
void, 
a penalty of $1,000 for each offence. 


An additional section provides 


COINAGE OF SEIGNIORAGE AND 


TEREST BONDS. 

A bill which it is claimed meets in 
large part the objections stated by pres- 
ident Cleveland to the Bland seignior- 
age bill, was introduced by Representa- 
tive Meyer (Democrat) of Louisiana, in 
the House on April 7th. It provides 
for the coinage of standard silver dol- 
lars and for the issue of new bonds in 
lieu of bonds heretofore authorized. 
The bill repeals such portions of the re- 
sumption act of 1875 as authorize the 
issue of 4% and 5 per cent. bonds. In 
lieu of these the secretary of the treas- 
ury is authorized to sell bonds of $2.00 
and multiples thereof, payable in coin 
after five years, bearing interest not ex- 
Provision is made 
for using the proceeds of these bonds 
for settling outstanding The 
secretary of the treasury is also author- 
ized to coin into standard silver dollars 


LOW IN- 


ceeding 3 per cent. 


bonds. 


42,660,245 fine ounces of silver bullion, 
this 
National banks are given power 
to deposit silver certificates in the treas- 
ury, and issue treasury certificates there- 


and to issue silver certificates on 


coin, 


tor. 


Explaining tne measure, Mr. Meyer 
stated that he had been opposed to the 
Bland bill, but had been impressed with 
the arguments advanced for coining the 
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seigniorage. The President’s veto had 
stated also that Mr. Cleveland was not 
insensible to these arguments, and had 
stated that a bill giving further author- 
ity to issue bonds would meet his ap- 
proval. The bill under discussion, Mr. 
Meyer said, was thereupon framed to 
come exactly within the statement of 
the President. It coined the seignior- 
age and so amended the resumption act 
that 3 per cent. bonds would in future 
be issued in lieu of the 4, 442 and 5 per 
cent. bonds. Mr. Meyer stated that he 
believed the bill if passed could not be 
consistently vetoed by the President. 

It is stated in the public prints that 
this bill has been pigeon-holed in the 
Coinage Committee, and there is scant 
prospect of its passage for the reason 
thatthe men in congress who are the 
most eager to get the seigniorage coined 
are as arule opposed to a bond issue, 
and those who are desirous of a bond 
issue are as a rule opposed to the coin- 
age of the seigniorage. 

COINAGE OF GOLD AND SILVER GLOBES. 

Representative Harter, (Ohio), who is 
a member of the House Coinage Com- 
mittee, has abill before that committee 
providing for the safe and free coinage 
of both gold and silver. 

In explanation of the measure Mr. 
Harter says, in substance, that his bill 
takes from gold its present real, or sup- 
posed advantage, by closing the mints 
to itas they are now closed to silver. 
It then opens all the mints to the free 
and unlimited coinage of both metals 
on the same terms and at the same ra- 
tios as existed prior to 1873, but it also 
provides that instead of ‘‘ dollars” these 
new coins shall be called ‘‘ globes,” and 
on the reverse of each shall be distinctly 
stamped the words: “Nota legal tender.”’ 

Such a law would not injure, but im- 
prove our credit everywhere, and the 
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bill is open to no criticism from any 
honest silver holder, for it opens the 
mint to him on precisely the same terms 
as it does to the owner of gold, while it 
gives us unlimited coinage without com- 
pelling any citizen to yield up 100 cents’ 
worth of his property or products in re- 
turn for 45 or 50 cents’ worth of his 
neighbor’s property as so-called ‘‘ free 
coinage of the Bland type” would 
do. 

If there is ever anything like bimetal- 
lic free coinage, national or internation- 
al, says Mr. Harter, it will be along the 
lines of this bill, for unlimited coinage 
of any two metals on any other basis, 
inevitably leads to monometallism. 


TAXATION OF GREENBACKS. 


By a vote of 8 to 5, the House Com- 
mittee on Banking and Currency de- 


NEW BILL 


The new bill of lading, issued by the 
Chicago & Grand Trunk Railway, is 


favorably received by Evan Thomas, 
president of the New York Produce Ex- 
change. The new bill is, in fact, noth- 
ing more than an ordinary form of re- 
ceipt and leaves the whole question of 
carriers’ liability to be determined by 
the common law in force in the various 
states, territories, provinces or foreign 
countries through which the merchan- 
dise may pass. The first notice given 
is the assuring one that ‘‘any over- 
charge occurring in this bill of lading 
will be promptly adjusted.”” Aside from 
the customary forms for enumerating 
the articles and their weight, the marks, 
consignee, etc., the following are the 
only conditions that are printed on the 
bill: 
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cided on April 4th, to report in favor of 
the bill of Representative Cooper, of 
Indiana, subjecting greenbacks to state 
and municipal taxation. 


EXAMINATION OF BUSINESS METHODS OF 
NATIONAL BANKS. 

Senator Manderson has introduced, 
by request, a bill providing for the ex- 
amination of the methods of business 
of national banks, No examiner is al- 
lowed to be a director or officer of any 
banking association under federal] law. 
Assessments are made on the banks for 
the expense of examination. Statements 
are required to be attested by at least 
three directors. No officer (except di- 
rectors who are not cther officers) is 
allowed to become indebted to the in- 
Stitution in excess of five per cent of 
paid-in capital. 


OF LADING. 


Chicago, Ill... 
Received from...... 

in apparent good order (or as noted) the 
property described below (contents and 
value of packages unknown), marked 
and consigned as per margin, and sub- 
ject to carriers’ liability under the com- 
mon law in force in the various states, 
territories, provinces or foreign coun- 
tries through which the goods may pass. 
This bill of lading to be presented by 
consignee without alteration or erasure. 
If the property is not removed by the 
consignee within twenty-four (24) hours 
after reaching destination, it will be re- 
tained in car or otherwise stored at 
owner's risk subject to charge for use of 
such car or other storage; same, to- 
gether with transportation charges, shall 
be a lien on the property. 
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AUTHORITY OF NATIONAL BANK OFFICER TO BORROW MONEY. 


AN IMPORTANT STATEMENT OF PRINCIPLES BY THE SUPREME COURT OF THE 
UNITED STATES. 


Western National Bank v. Armstrong, \ 


1. The vice-president and general executive officer 
of a national bank has no power to boraow so large a 
sum as $200,000 at four months’ time for the bank in 
the absence of special authority from the board of di- 
rectors, and persons dealing with him are presumed 
to know the extent of his powersin ‘his regard. 

2. Ratification of the unauthorized act of a national 
bank officer in borrowing $200,000 for the bank can 
only be made, if at all, by the board of directors, act- 
ing with knowledge of the material facts, and cannot 
be inferred from the mere fact that by direction of the 
same officer the money was placed to the credit of the 
bank. when it appears that it was drawn out by him 
and the assistant cashier, and that no part of it came 
to the use or benefit of the bank. 

3 A bill against the receiver of a national bank al- 
leged a loan by complainant to the bank, at the re- 
quest of its managing officer, secured by his pledge of 
certificates of stock of the bank, obtained by him as 
part of a proposed increase of its capital which had 
not been legitimated when the bank became insolvent, 
on account of which he had paid intothe bank a cer- 
tain sum of money, and prayed for subrogation to his 
rights on account of such money. Held, that the bill 
was demurrable for failing to make such officer a 
party, as in his absence, his rights to recover the 
money could not be adjudicated. 


This was an action by the Western 
National Bank of New York against 
David Armstrong, as receiver of the Fi- 
delity National Bank of Cincinnati, O., 
to recover money alleged to have teen 
loaned by the former bank to the latter. 
The bill alleged a loan by the Western 
National to the Fidelity National Bank 
of $200,000 made ‘‘at the special in- 
stance and request of E. L. Harper. who 
was the vice-president and general man- 
ager” with full authority to make the 
loan on behalf of the Fidelity bank. 
The loan was secured by collateral notes 
made by A. P. Gahr and indorsed by 
E. L. Harper, and by the indorsement 


‘ S. Supreme Court, March 12, 1894, 


and delivery to the Western National 
by Harper of certificates for 1,600 shares 
of Fidelity stock. The bill alleged the 
worthlessness of the notes by reason of 
the insolvency of Gahr & Harper, the 
invalidity of the stock certificates (being 
a part of a proposed increase not car- 
ried out) and that Harper had paid into 
the bank $180,000 on account thereof, 
which was trust money held by the 
bank for Harper. ‘The relief asked was 
that the receiver should allow the claim 
for the loan and pay dividends thereon; 
also that the Western bank should be 
subrogated to the rights of Harper to 
the trust fund, which should be held a 
preferred claim. 

Demurrer was made to those por- 
tions of the bill founded on the pro 
posed increase of stock and to the portion 
that the Fidelity bank was indebted, 
answer was made denying that the loan 
was made to the bank. 

The bill was dismissed, and the case 
appealed to the supreme court of the 
United States whose opinion is as fol- 
lows: 

Suiras J.—Whether the transaction 
of May, 1887, was a discount by the 
Western National Bank of New York in 
favor of E. L. Harper of the four notes 
made by A. P. Gahr and indorsed by 
Harper, or was a loan by said bank to 
the Fidelity National Bank, is the ques 
tion principally discussed in the briefs 
and oral arguments of the respective 
parties. 

In disposing of the case we are not 
assisted by any findings or opinion by 
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the court below, and we are left to con- 
jecture the grounds upon which that 
conrt proceeded in dismissing the bill 
of complaint, 

The theory that the case was that of 
a simple discount by the New York bank 
of four promissory notes, make by Gahr 
and indorsed by Harper, and secured 
by the assignment by Harper of certifi- 
cates of 1,600 shares of the stock of the 
Fidelity National Bank, comports with 
the form of the notesthemselves. Such 
a transaction would have been an ordi- 
nary one, and in tiie course of the usual 
business of such a bank. The letter of 
May 16, 1887, in which the proposition 
was made to the New York bank to 
make the loan, was signed by E. L. 
Harper in his own name, without any 
official designation. That the $200,000 
was placed on the books of the New 
York bank to the credit of the Ohio 
bank was not inconsistent with this ver- 
sion of the case, because it appears that 
this was done at the request of Harper. 

On the other hand, it is claimed that 
because the letter ot May 16, 1887, was 
written on the letter paper of the Fidel- 
ity National Bank, and because the pro- 
ceeds of the discount were placed to the 
credit of the Ohio bank, and were drawn 
out by drafts of that bank, the transac- 
tion was thereby shown to have been 
made on behalf of the Ohio bank; and 
C. N. Jordan, vice president of the New 
York bank, testified that he understood 
the proposition to come from the Ohio 
bank for a loan toit, and that he would 
not have submitted the matter for ap- 
proval to the board of the New York 
bank had he not so understood it. 

There are other features of the corre- 
spondence that are pointed to by the 
parties as making for their respective 
contentions. It may be conceded that 
the New York bank acted upon the 
theory that the loan was to the Ohio 
bank, and took the notes and certificates 
of stock as collateral; but the liability 
of the Ohio bank is nota necessary con- 
sequence of such a concession. It has 
further to be shown that the Ohio bank 
was really a party to the transaction, 
either by having authorized Harper to 
effect the loan on its behalf, or by hav- 
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ing ratified his action, and having a 
cepted and enjoyed the proceeds of thie 
discount, 

There is no evidence whatever that 

the board of directors of the Fidelit 
National Bank gave any authority to 
Harper to borrow money on behalf of 
the bank, much less to borrow so enor- 
mous a sum on so longatime. In this 
respect the complainant’s case stands 
barely on the assertion in the bill that 
‘Harper was the vice-president and 
general manager of the Fidelity Nation- 
al Bank, with full authority to make 
said loan on its behalf.’’ The only evi- 
dence we find in the record tending to 
support such averment is found in the 
answer by J. Harvey Waters, the gen- 
eral bookkeeper of the Fidelity Nacional 
Bank, on cross-examination, wherein 
he stated that E. L. Harper was the 
vice-president and managing officer, 
and that by ‘‘ managing officer’’ he 
meant that Harper was “‘the general 
manager of the business of the bank.” 
No such office as that of ‘‘ general man- 
ager’ is known or named in the national 
bank acts, nor does any such office exist 
by usage. The most that can be claimed 
in this case is that Harper acted as the 
principal executive officer of the bank. 
It cannot be pretended that as such he 
had power, without authority from the 
board, to bind the bank by borrowing 
$200,000 at four months’ time. 
It might even be questioned whethersuch 
a transaction would be within the power 
of the board of directors. The powers 
expressly granted are stated in the 8th 
section of the national bank act, (Rev. 
St. $5136, par. 7.) A national bank can 
‘* exercise by its board of directors, or 
duly authorized officers or agents, sub- 
ject to law, all such incidental powers as 
shall be necessary to carry on the busi- 
ness of banking, by discounting and ne- 
gotiating promissory notes, drafts, bills 
of exchange and other evidences of debt; 
by receiving deposits; by buying and 
selling exchange, coin and bullion; by 
loaning money on personal security; and 
by obtaining, issuing, and circulating 
notes.’ 

The power to borrow money or to give 
notes is not expressly given by the act. 
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The business of the bank is to lend, not 
to borrow, money; to discount the notes 
‘f others, not to get its own notes dis- 
counted. Still, as was said by this 
ourt in the case of First Nat. Bank v. 
National Exchange Bank, 92 VU. S. 


«5 & 

‘* Authority is given in the act to trans- 
act such a banking business as is speci- 
fied, and all incidental powers necessary 
to carry it On are granted. “These pow- 
ers are such as are required to meet all 
the legitimate demands of the authorized 
business, and to enable a bank to con- 
duct its affairs, within the scope of its 
charter, safely and prudently. This nec- 
essarily impiies the right of a bank to 
incur liabilities in the regular course of 
its business, as well as to become the 
creditor of others.” 

Nor do we doubt that a bank, in cer- 
tain circumstances, may become a tem- 
porary borrower of money; yet such 
transactions would be so much out of 
the course of ordinary and legitimate 
banking as to require those making the 
loan to see to it that the officer or agent 


acting for the bank had special authority 
to borrow money. 


Even, therefore, if it be conceded 
that it was within the power of the 
board of directors of the Fidelity Na- 
tional Bank to borrow $200,000 on time, 
it is yet obvious that the vice president, 
however general his powers, could not 
exercise such a power unless specially 
authorized so to do, and it is equally ob- 
vious that persons dealing with the bank 
are presumed to know the extent of the 
general powers of the officers. 

Without pursuing this part of the sub- 
ject further, we think it evident that 
Harper had no authority to borrow this 
money, and that the bank cannot be 
held for his engagements, even if made 
in behalf of the bank, unless ratification 
on the part of the bank beshown, Itis 
scarcely necessary to say that a ratifica- 
tion, to be efficacious, must be made by 
a party who had power to do the act in 
the first place,—that is, in the present 
case, the board of directors,—and that 
it must be made with knowledge of the 
material facts. There is not the slight- 
est evidence sbown in this record that 
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the board of the Fidelity National Bank 
by any act, forma! or informal, under- 
took to ratify Harper's action in the 
premises, or that they ever had any 
knowledge of the transaction. 

It is true that a corporation may be- 
come liable upon contracts assumed to 
have been made in its behalf by an un- 
authorized agent by appropriating and 
retaining, with knowledge of the facts, 
the benefits of the contracts so made-on 
its behalf; but there is no room for such 
a contention in the present case. The 
money advanced by the New York bank 
was, indeed, at Harper’s request, placed 
to the credit of the Ohio bank, but it 
was shown that it was withdrawn partly 
by Hopkins, the assistant cashier, and 
partly by Harper himself, by drafts in 
the name of the bank, but that the mon- 
eys thus drawn never came into the 
actual possession or use of the bank. 
The moneys were appropriated by Har- 
per to his own use, or, at all events, it 
does not appear that the bank ever got 
a penny of the borrowed money, or any 
benefit or advantage whatever, by reas- 
on of the transaction, The mere placing 
of the money in the name of the Ohio 
bank involved no ratification by the bank 
unless it was so placed with its know- 
ledge and assent; nor did the withdraw- 
al of the money by drafts drawn by 
Harper or by his direction in the name 
of the bank constitute a receipt by the 
bank of such money, unless it was, in 
point of fact, received and used by the 
bank, or for its benefit. Not this, but 
the contrary, wasshown. 

So farthen, as the case of the plaintiff 
in error depends on the alleged loan of 
money to the Fidelity National Bank, 
we find no error in the decree of the 
court below in dismissing the bill. 

This brings us to the consideration of 
the other phase of the case, nameiy, that 
which arose on the claim of the New 
York bank as the holder of 1,600 shares 
of the stock of the Fidelity National 
Bank, transferred to it as security by 
Harper, to be subrogated to the sup- 
posed right of Harper to be repaid the 
moneys paid in by him on account of his 
subscription for an increase of stock, not 
voted for by the stockholders, and not 
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approved by the comptroller of the cur- 
rency. 
* * * * 


It seems to us that Harper having pro- 
cured an issue to himself of certificates 
of paid-up stock, was in no position, 
when the bank became insolvent, before 
the necessary steps to legitimate the in- 
crease of stock had been taken, to de- 
mand back his money, as if it were trust 
money, or constituted a preferred claim 
against the assets of the bank in the 
hands of the receiver. The utmost that 
he could claim would be to be treated 
as a general creditor, and entitled, as 
such, to participate in the payments 
made by the receiver. 

In the case of Armstrong v. Stanage, 37 
Fed. 508, which was the case of a suit by 
the receiver of the Fidelity National 
Bank to recover froma subscriber to the 
preferred increase of stock of that bank 
the amount of a promissory note given 
in payment of such subscription, it was 
held by Mr. Justice Jackson, then cir- 
cuit judge, that, as the necessary steps 
had not been taken to legitimate such 
increase of stock before the bank became 
insolvent, there was a failure of consid- 
eration, and the receiver could not en- 
force payment of the note. We, how- 
ever, agree with the court below in 
thinking that such a question could not 
be raised in the present case, to which 
Harper was not a party. Harper had 
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paid in the full amount of his subscrip- 
tion, and had procured the issue to him 

self of certificates for his stock, and hes 
parted with the legal title to the stock 
by transferring the certificates to th« 
New York bank. In such circumstances 
it might be claimed, with some appea: 

ance of justice, that Harper and his 
transferee were precluded from opening 
up the transaction and procuring a re 

scission of the subscription. If that 
were so, the holder of such stock, wheth- 
er Harper or the New York bank, might 
have been compelled to contribute to 
the payment of the indebtedness of the 
insolvent bank, Sank v. Case, 99 U.S. 
628, 

So, too, even if it were held that Har- 
per was not precluded from surrendering 
his stock and recovering back the money 
paid on account of it, it might yet be 
made to appear that Harper, if he were 
answerable for the mismanagement, 
which resulted in the bank’s insolvency, 
could not, in a court of equity, and as 
against the creditors of the bank, recov- 
er back his subscription muney. But it 
is plain that such questions as these 
could not be adjudicated in the absence’ 
of Harper as a party, and we therefore 
think the court below did not err in sus- 
taining the demurrer for that reason. 

Upon the whole, we are of opinion 
that the decree of the court below, in 
sustaining the demurrer, and in dismiss- 
ing the bill, should be affirmed. 


PAYMENT OF FORGED PAPER IN PENNSYLVANIA. 


THE ACT OF 1849 ONLY RELIEVES THE DRAWEE BANK FROM LOSS BY REASON OF MIS- 
TAKEN PAYMENT ON A FORGED SIGNATURE, WHERE IT USES DUE DILIGENCE 


TO DISCOVER FORGERY AND NOTIFY PARTY RECEIVING 


PAYMENT. 


Tron City Nat. Bank of Pittsburgh v. Ft. Pitt Nat. Bank of Pittsburgh, Supreme Ct. 
of Pennsyivania, December 30, 1893. 


1. Under Act April 5, 1849, relating to commercial 
paper, which provides for the recovery of money paid 
on forged signatures, whether of drawers, acceptors, 
or indorsers, the right of recovery by the payor ex- 
ists only in case of the exercise of the care and dili- 
gence, and the giving of the notice required by the 
settled rules of the law of negotiable paper. 

2. Where a bank paid a forged check drawn on it, 
entered it on its books, and then apparently dismiss- 


ed it from further attention, and the forgery was not 
discovered until five days afterwards, through an in- 
vestigation started by another bank, from which it re- 
ceived it, the former bank is guilty of negligence, and 
cannot recover from the latter the amount so paid. 


Appeal from court of common pleas, 
Allegheny county. 
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Action by the Iron City National 
Bank of Pittsburgh against the Ft. Pitt 
National Bank of Pittsburgh to recover 
the amount paid by plaintiff to defend- 
ant on a forged check. From a judg- 
ment for plaintiff, defendant appeals. 
Reversed. 


MircHe.i, J. The argument of the 
learned counsel for the plaintiff meets 
the exigency of his case coyrageously, 
and stands squarely on the proposition 
that ‘‘the effect of the act* (of April 5th, 
1849, P. L. 426) is undoubtedly to de- 
clare that there is no legal duty imposed 
upon the payor towards the holder of 
the check to know the genuineness of 
the signature,—whether it be the signa- 
ture of the depositor or of some other 
party; and, there being no such legal 
duty, of course, the payor cannot be 
guilty of negligence vesting any right 
against him in the holder,” There can 
be no question that this is the necessary 
result of the construction contended for, 
—that the act abrogates all the rules of 
the common law relative to the payment 
There is 


of forged commercial paper. 
no logical stopping place short of such 


proposition. A bank, therefore, may 
pay acheck, or certify it as good, no 
matter how negligently, and the holder 
may, on the faith of such action, part 
with his goods or his land, and yet have 
no claim on the bank, or, if he has been 
paid, may be liable to refund the money. 
Still more, any man may, no matter 
how carelessly, pay a note purporting 
to bear his own signature, lay it away, 
and yet, at any time within six years, 
bring suit, and recover back the money, 





*Act of April 5, 1849, §ro. Whenever any value or 
amount shall be received as a consideration in the 
sale, assignment, transfer or negotiation, or in pay- 
ment of any bill of exchange, draft, check, order, 
promissory note, or other instrument negotiable with- 
nthis commonwealth, by the holder thereof, from 
the indorsee or indorsees, or payer or payers of the 
same, and the signature or signatures of any person 
or persons represented to be parties thereto, whether 
s drawer, acceptor or indorser, shall have been 
forged thereon, and such value or amount, by reason 
thereof, erroneously given or paid, such indorsee or 

lorsees, as well as such payer or payers respective- 

shall be legally entitied to recover back from the 
rson or persons previously holding or negotiating 
the same, the value or amount so as aforesaid given 

r paid by such indorsee or indorsees or payer or 
pavers respectively to such person or persons, to- 
gether with lawful interest thereon, from the time 
that demand shall have been made for repayment of 

e same, 
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on the ground that the signature was a 
forgery. The disastrous consequences 
of the introduction of such a rule into 
the law of commercial paper—a law 
founded throughout the civilized world 
on the utmost promptness, diligence 
and good faith—should warn us to look 
closely into the true intent of a statute 
before pronouncing that the legislature 
meant it to have such effect. 

The act of 1849 is an omnibus act, 
made up of the most hetrogeneous ma- 
terials) Sections 7 to 11, inclusive, are 
the only ones having any relation to the 
present subject, and they provide that 
no defense for want of proper and time- 
ly demand of payment or acceptance or 
proper and timely protest for, or notice 
of, nonacceptance or nonpayment, shall 
avail, unless the proper place shall be 
distinctly set forth in the instrument; 
that, when such place is omitted, de- 
mand and notice may be made at any 
time before suit, and the instrument 
shall be held payable, protestable, etc., 
at the place where they are dated; and 
that all bills, drafts, etc., drawn in the 
state, but payable out of it, with added 
exchange, or with ‘*‘in current funds,’ 
or such like qualifications, superadded,” 
shall be negotiable. Section 10, with 
which we are particularly concerned, 
provides for the recovery of money paid 
on torged signatures, whether of draw- 
ers, acceptors or indorsers. In these 
sections, thus briefly summarized, there 
is nothing indicative of an intent to 
revolutionize the law merchant with re- 
gard to negotiable paper, but rather to 
relieve against some hardships in prac- 
tice which that law gave rise to. The 
strictness of demand and notice, which 
was easily complied with when transac- 
tions by bills and checks where compar- 
atively few, and the parties known to 
each other, became often of great diffi- 
culty in the extended business of mod- 
ern times. So undesirable, however, 
was even this departure from the gen- 
eral commercial law found to be, that 
sections 7,8 and 9, astodemand and no- 
tice, were repealed, after only two years’ 
experience, by the actof April 8, 1851, 
(P. L. 398.) 

At common law, acceptance of a bill 
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was an admission of the drawer’s signa- 
ture, and the acceptor, having thus 
given it currency, could not set up that 
it was a forgery, ( Byles, Bills, 199;) and 
payment of a forged check or bill could 
only be recovered back by giving no- 
tice on the same day. (Id. 230.) But, 
even with prompt notice, any fault or 
negligence of the party paying would 
prevent his recovery; and it has been 
held, from Lord Mansfield down, that 
an acceptor is bound to know the hand- 
writing of the drawer, and that it is 
rather by his fault or negligence, than 
by a mistake, if he pays on a forged 
signature. Id. 334. So strictly was 
this rule held with regard to a bank, 
that in our own case of Zevy v. Bank, 1 
Bin. 27, the mere entry of the check as 
cash in a depositor’s book was held to 
be equivalent to payment, and to make 
the bank liable to the depositor for the 
amount, though the forgery was discov- 
ered, and notice given the depositor the 
same day, and there was no proof that 
the depositor had, in the meantime, lost 
anything, or been prejudiced in any 
way, by the bank’saction. Shippen, C. 
J., said: ‘‘ The acceptor is presumed to 
know the drawer’s handwriting and, by 
his acceptance, to take this knowledge 
upon himself.” The act of paying was 
thus held to be a conclusive estoppel, 
without reference to any questions of 
negligence or delay, or consequent loss 
to the other party. 

This was the kind of hardship which 
the act of 1849 was intended to remedy, 
and this is the extent of iis operation in 
regard to a bank or other drawee, pay- 
ing on a forged signature of the drawer. 
‘The mere fact of payment is no longer, 
co instanti and of itself, a bar to recovery 
of the money; but the principles of the 
commercial law are still applicable, and 
there is still the same necessity as be- 
fore for care, diligence, and proper no- 
tice, under the settled rules of the law 
of negotiable paper. Such has been 
the construction of the act heretofore. 
Thus, in Roth v, Crissy, 30 Pa. St. 145, 
and Rick v. Kelly, Id. 527, it was held 
that notice of the forgery within reason- 
able time, and an offer to return the 
note, are necessary to enable the party 
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paying it to recover, Inthe former case 
the court below charged the jury that 
the plaintiff was bound to pursue his 
remedy with due diligence, and this was 
affirmed. In Rick v. Kelly it is said that 
the act of 1849 really accomplished 
little, as, for the most part, it was only 
declaratory of the former law; and in 
Chambers v. Bank, 78 Pa. St. 205, the 
necessity of diligence was admitted, 
though a delay of sixteen days in the 
discovery of the forgery was held to be 
excused by the circumstances, notice 
having been given immediately on the 
discovery. 

The two cases specially relied on by 
appellee are not in conflict with this 
view of the statute. They are entirely 
sound on their own facts, and what is 
said in them must be read with reference 
to the facts. In Zvradesmen’s Bank v. 
Third National Bank, 66 Pa. St. 435, the 
defendant had collected the money as 
agent for anotherbank, and had credited 
it in theother’saccount. Under Zezyv. 
Bank this would have been equivalent to 
actual payment,and would have fixed the 
defendant’s liability to its principal; but 
it was held that the act of 1849 now pre- 
vented the mere book entry from being 
conclusive, and, as the defendant could 
pay the money back to the plaintiff with- 
out loss to itself, it was bound to do so. 
But in so holding this court said: ‘‘The 
money received is in the hands of de- 
fendants, and we are not called upon to 
decide what would have been their situ- 
ation if it had been actually paid over by 
them.” In Corn Exchange Bank v. Na- 
tional Bank of Republic, 78 Pa. St. 233, 
the court below had charged that: ‘* un- 
der the act of 1849, the plaintiff is entitled 
to recover, unless there has been negli- 
gence on its part, and through that neg- 
ligence the defendant has been put in a 
position to lose by paying this money to 
plaintiff.” The judgment was reversed, 
not because this charge was wrong, but 
because the evidence of negligence was 
not sufficient; Paxson, J., saying that 
it was ‘‘not necessary to express an 
opinion as to how far negligence is a de- 
fense under the act, for the reason that 
there was not sufficient evidence upon this 
point to justify submitting it to the jury.” 
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It is always a good defense that theloss 
complained of was the result of the com- 
plainant’s own fault or neglect, and it 
would require a statute in very explicit 
terms todo away with so universal a 
rule of law, founded on so incontestable 
a principle of justice. 

The result of the act of 1849, and the 
cases upon this subject, is that the mere 
acceptance or payment of forged paper 
is no longer, of itself, a bar to the recov 
ery of the money by the party paying, 
even though it be a bank or other 
drawee. Nor is such party absolutely 
bound, as at common law, to discover 
and give notice of the forgery on the 
very day of payment. All that he need 
do, in any case, is to give notice prompt- 
ly, according to the circumstances and 
the usage of the business, and, unless 
the position of the party receiving the 
money has been altered for the worse in 
the meantime, it would seem that the 
date of notice is not material. But, on 
the other hand, the statute does not dis- 
pense with the necessity of care and 
diligence on the part of the payor, nor 
exempt him from the consequences of 
his own negligence, if thereby loss 
would accrue to the other party. 

In the present case the plaintiff re- 
ceived the check on December roth, 
paid it, entered it on its books, and then 
apparently dismissed it from further at- 
tention. In all probability the forgery 
would not have been discovered until 
the deposit bock of the supposed draw- 
ers, Dice & Co., came in for settlement, 
had not the defendant’s officer, on De- 
cember 24th, called, and started the in- 
vestigation which resulted in the discov- 
ery. This must be pronounced a want 
of due diligence. The drawee is still 
presumed to know the drawer’s signa- 
ture, and in the language of Chiet Jus- 
tice Shipman, supra, ‘‘to take this 
knowledge upon himself,” though the 
first slip is no longer conclusive aga ‘nst 
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him. But, having finished his examin- 
ation, dismissed the subject from fur- 
ther attention, and allowed five days to 
elapse, during which the party receiv- 
ing the morey has paid it out in reliance 
upon the plaintiff’s act, the latter cannot 
be allowed to say that he acted with due 
diligence and absence of negligence. As 
the facts are all clearly set out in the 
statement, there is nothing to go to a 
jury. Judgment reversed. 


Ep. Note.—It may be said by way of criti- 
cism of this decision, that the standard ‘of dili- 
gence established, as a deduction from the 
facts, is excessively high. The forged check 
was paid, and no suspicion of anything wrong 
being aroused, *‘ the entry on the bank’s books 
and dismissal from further attention,” charac- 
terized by the court as negligence, was what 
any bank would have done under the circum- 
stances. In the ordinary routine of banking 
practice, after checks are paid, there is no sub- 
sequent investigation with reference to the gen- 
uineness of signatures, but the next step is the 
periodic return with pass-book to the depositor 
for verification. Until this time, the check 
being once paid, there is little intermediate 
chance of discovery, unless by reason of the 
forgery-payment the depositor’s account is so 
depleted, that an overdraft follows, and an in- 
quiry is thus set on foot. Of course, the mis- 
taking of the drawer’s signature and payment 
of the forged check is, in itself, a negligent act, 
but this act is excused by the law of 1849, and 
there must be some subsequent negligence, ac- 
cording to the principles announced, to bar re- 
covery. Judged by banking methods now in 
vogue, it is difficult to see how the payor bank 
failed to act with due diligence because it made 
no special investigation of the forged check for 
five days after payment. To satisfy the stand- 
ard of diligence set, banks must make daily in- 
vestigation of the names and antecedents of all 
paid checks, acting on the presumption that 
there is something wrong with each and every 
one of them, or else suffer loss if they prove to 
be forged. 
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LIABILITY OF BANK TO CUSTOMER FOR WRONGFUL DISHONOK 
OF CHECK. 
THE SUPREME COURT OF NEBRASKA ANNOUNCE THE PRINCIPLES WHICH SHOULD GOVERN 
THE MEASURE OF DAMAGES, 


Bank of Commerce v. Goos, Supreme Court of Nebraska, February 20, 1894 


1. The damages recoverable for the vefusal of a bank 
to pay a check drawn upon it by one who has tunds 
with the bank wherewith to make 
should not exceed such amount as reasonably and 


such payment 


fairly, in the natural course of things, would result 
from such refusal. 

2. General damages are such as the jury may give 
when the judge cannot point out any measure by 
which they are to be ascertained, except the opinion 
and judgment of a reasonable man. Special damages 
are such as by competent evidence are directly trace- 
able to defendant's failure to discharge his contract 
obligations, or such duties as are imposed upon him 
by law. 

3. When a party litigant has, by an evasion of the 
adverse ruling of the court, intentionally and willfully 
introduced evidence of facts improper for considera- 
tion by the jury, it must be presumed that such im- 
proper evidence has had a prejudicial effect, and the 
verdict should accordingly be set aside. 

(Syllabus by the Court.) 


Peter Goos, the proprietor of a hotel 
in Omaha, sued the Bank of Commerce 
for $50,000 damages for failirg to pay 
his check for $804.90, given to the city 
treasurer of Omaha in payment of taxes. 
The refusal was because of the non-credit 
of a note that would have made Goos’ 
check good for the amount, and it was 
established in the case that the check 
should have been paid, and the refusal 
was not justified. Following the non- 
payment of the check Goos was arrested 
upon the charge of obtaining a tax re- 
ceipt under false pretenses; was im- 
prisoned; the affair was given wide pub- 
licity in the papers; and Goos alleged 
that he was disgraced and his credit 
destroyed. 

Goods claimed the right to special 
damages upon the theory that the bank 
was liable for his arrest and imprison- 
ment, and the publication of that fact 
to the great damage of his credit. The 
trial court (very properly says the su- 
preme court) held that these matters 
could not be charged to the bank for the 
mere refusal to pay the check; his pros- 


ecution and imprisonment, and the pub 
lished statements in relation thereto, 
not being the natural results of such re 
fusal; and it held that the action was 
maintainable only as one for loss ot 
credit resulting from the bank’s refusal 
to pay Goos’ check. While this was the 
theory to which the trial court endeav- 
ored to limit the case, it was impossibl: 
to prevent evidence going to the jury of 
the arrest and imprisonment of Goos, 
and the manner in which the facts were 
published. The trial court instructed 
the jury that this evidence should not 
be taken into consideration to enhance 
the damages. Verdict was given in 
favor of Goos; and the supreme court 
reviewing the case, now reverse the 
judgment upon the ground that the im- 
proper evidence, notwithstanding the 
court’s instruction to the jury not to 
consider it, must in the nature of things, 
have influenced their verdict. Follow- 
ing is the opinion of the supreme court 
of Nebraska, declaring the law of the 
subject (omitting the preliminary por- 
tion which states the facts and occur- 
rences at the trial.) 


OPINION OF NEBRASKA SUPREME COURT. 

At best it is a question more difficult 
of application than of general definition 
to determine what the measure of dam- 
ages is for the refusal, by a bank, to 
pay a check when it has in its hands 
sufficient funds of the drawer for that 
purpose. In Rosewater v. Hoffman, 24 
Neb., on page 230, is found the follow- 
ing language: ‘“‘I[t is a well-settle rule 
in this case that punitive, vindictive, or 
exemplary damages will not be allowed. 
The only damages recoverable are de- 
nominated * compensatory,’ which are in 
satisfaction of the injury sustained 
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Boyer v. Barr, 8 Neb. 70; Roose v. Per- 
kins, 9 Neb. 315; Riewe v. McCormick, 
Neb. 263; Boldt v. Budwig, 19 Neb.739.” 

In Brooke v. Bank, 69 Hun, 202, it was 
said that the measure of damages for a 
refusal to pay a check drawn upon a 
bank which had sufficient funds of the 
drawer for that purpose was such dam- 
iges as might fairly and reasonably be 
considered as arising from a breach 
of contract according to the usual course 
of things. 


The supreme court of Iilinois in 


Schaffner v. Ehrman, 139 lll. 109, used 
the following language: 


‘‘The question, therefore, is, what is the 
measure of a banker’s liability to a person en- 
gaged in trade, for a refusal to pay his check, 
he having sufficient funds on deposit for that 
purpose, in the absence of malice and special in- 
jury to the depositor? Authorities are not nu- 
merous on the question, but they seem to be 
uniformly to the effect that morethan mere nom- 
inal damages are, in such cases, recoverable. 
The leading case is that of Rolin v. Steward, 14 
C. B. 595. In that case there was no evidence 
of malice in fact nor of special damages, but the 
jury were told that they ought not to confine 
their verdict to nominal damages, but should 
give the plaintiffs such temperate damages as 
they should judge to be a reasonable compensa- 
tion for the injury they must have sustained 
from the dishonoring of their checks; and the 
jury accordingly, by their verdict, gave substan- 
tial damages, on which judgment was rendered 
by the trial court. On appeal, all the judges 
concurred in holding that the directions to the 
jury were correct; the case being likened to that 
of a slander of a person in the way of his trade. 
Williams, J. said: ‘1 think it cannot be denied 
that if one who is not a trader were to bring an 
action against a banker for dishonoring a check 
at a time when he had funds of the customer 
in his hands sufficient to meet it, and special 
damages were aileged and proved, the plaintiff 
would be entitled to recover special damages; 
and, when it is alleged anc proved that plaintiff 
is a trader, I think it is equally clear that the 
jury, in estimating the damages, may take into 
their consideration the actval and necessary 
consequences which must result to the plaintiff 
from the defendant's breach of contract, just as, 
in the case of an action for the slander of a per- 
son in the way of his trade, the action lies with- 
out proof of special damages.’ This case was 
cited with approvalin Prehn v. Bank, 5 L. R. 
Exch, 92, in which Martin, B., says: ‘ Now, 
with respect to damages in general, there are 
three kinds: First, nominal. The second kind 
is general damages, and their nature 1s clearly 
stated by Creswell in Rolin v. Steward, 14 C.B. 
595. to be such as the jury may give when the 
judge cannot point out any measure by which 
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they are to be assessed except the opinion and 
judgment of a reasonable man.’ In Wood's 
Mayne on Damages, (ist Am. Ed. § 8, p. 12,) the 
rule is announced that, * when there may be an 
injury existing at present, though unascertain- 
able, or to arise hereafter, and for which no 
further action could be brought, substantial 
damages might be given at once,’ citing the 
case of Rolin v. Steward, supra. And text- 
writers, without exception, seem to approve of 
the rule announced in that case. See Bish, 
Noncont. Law, $49; 1 Suth. Dam. 129. In 3 
Am. & Eng. Enc. Law, 226, it is said: ‘The de- 
positor, by proving special loss, may recover 
special damages from a bank for its breach of 
duty; but, if unable to do so, he may recover 
such temperate damages as will be a reasonable 
compensation for the injury he has sustained,’ 
—citing authorities. ‘ Where a bank refuses to 
honor a check of its depositor without legal 
cause, the latter is entitled to recover substan- 
tial damages.’ [5 Gen. Dig. U. S. Ann, 283,]” 
citing Patterson v. Bank, 130 Pa. St. 419, and 
other authorities. 


Plaintiff might have relied upon his 
right to general damages under the 
above rule, but he did not. Special 
damages, we believe, are such as, by 
competent evidence, are directly trace- 
able to defendant’s failure to discharge 
his contract obligations, or such duties 
as are imposed upon him by law. The 
language which we have just quoted at 
great length probably, as nearly as pos- 
sible, defines this kind of damages in 
cases like that under consideration. In 
the case at bar the attempt to recover 
special damages was upon allegations 
and proofs of an unjustifiable dishonor 
of a check presented by the city treas- 
urer, so confusedly interwoven with the 
subsequent arrest of the plaintiff, his in- 
carceration, and the newspaper and 
newsboys’ account thereof that it was 
impossible, in the nature of things, for 
the jury to segregate and ascertain the 
amount of damages which were solely 
traceable to the refusal to pay plaintiff's 
check, independently of the other cir- 
cumstances to which we have referred. 
This confusion of matters which should 
have been kept distinct seems, by plain- 
tiff, to have been intensified by working 
in evidence which the court had repeat- 
edly ruled was inadmissible in proof of 
recoverable damages. For the reasons 
given, the judgment of the district court 
is reversed. 
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TITLE TO DEPOSITED CHECK. 


AN INDORSEMENT ‘‘ FOR DEPOSIT TO THE CREDIT OF’ THE DEPOSITOR, PASSES ABSO- 
LUTE TITLE TO THF BANK AT TIME OF DEPOSIT. 


Ditch v. Western National Bank of Baltimore, March 15, 18354. 


J. S. Ditch & Bro, of Baltimore, deposited with their 
bankers, J. J. Nicholson & Sons a check on the Third 
Nationai Bank of Baltimore, indorsing it 


For deposit to the credit of J. 8. Ditch & Brother. 


The Nicholsons redeposited the check with the Wes= 
tern Bank as cash, and drew against it. The Nichol- 
sons were insolvent and made an assignment the same 
day that the check was deposited with them, and pay- 
ment was stopped by Ditch & Brother. 

The controversy is between the Western Bank and 
Ditch & Brother over the title and right to the amount 
represented by the check. 

Held (by a majority of the court) the indorsement 
passed title to the Nicholsons, and although as be- 
tween them and Ditch & Brother, the transfer could 
be impeached on the ground of fraud, the Western 
Bank was a bona-fide holder of a negotiable instru- 
ment for value without notice, and are entitled to 
assert title as against Ditch & Brother, the depositor. 

Three justices dissent, maintaining that the legal 
effect of the indorsement was to give notice to the 
Western Bank that J. S. Ditch & Brother were the 
owners of the check and thatthe Nicholsons were only 
agents to collect the proceeds of the same and deposit 
them to the credit of J. S. Ditch & Brother. 


Bryan, J. This case involves a ques- 
tion of considerable importance. Thos. 
J. Shyrock & Co. drew their check for 
$187.55 on the Third National Bank of 
Baltimore, payable to the order of John 
E. Reese. Reese indorsed it in these 
words: 


“Pay to the order of J. S. Ditch & Brother.” 


The next indorsement was in these 


words: 


“For deposit to the credit of J. S. Ditch & Brother’ 
signed per J. F. Cassidy. 


It was admitted that Cassidy had due 
authority from Ditch & Brother to make 
and sign this indorsement. Luther Ditch, 
a member of the firm of Ditch and Bro., 
in person deposited this check, together 
with others, in the Bank of J. J. Nich- 
olson & Sons, and they at the same time 
entered a credit of cash to the amount 
of all these checks in the deposit books 
of Ditch & Brother, and also in their 


own books. Ditch's testimony on this 
point is as follows: 


‘‘That he handed in his deposit to John R. 
Nicholson in person That his firm kept another 
pass-book with Nicholson & Sons, in which ac- 
counts were left for collection, on which promis- 
sory notes only were entered. That when these 
promissory notes were paid credit was entered 
on the regular deposit book. All checks, wheth- 
er Out-of-town or city checks, were entered on 
the regular deposit books as cash; on a few oc- 
casions checks dated ahead were entered as 
cash. If necessary, or if they were short 
of funds, they checked immediately after the 
deposit was made. They made no special 
arrangements about checking on deposit. 

* * * That the paper left for collection, 
consisting of promissory notes, was not carried 
to the deposit books until the collection had 
been made, but all checks were entered in the 
deposit book when deposited as cash, as if they 
were so much currency, and they were at liberty 
to check against such deposits as soon as made, 
if they desired.” 


Matthew Aitkin, general bookkeeper 
for Nicholson & Sons, testified : 


‘* That he knew J. S. Ditch & Bro.; that they 
had two accounts with his bank and a separate 
pass book for each account—one a deposit ac- 
count and the other an account for collection. 
The collections went to their credit when collect- 
ed, and were then marked off their collection 
book and credited on the deposit book. The de- 
posits made by Ditch & Brother went to their 
credit on the books of Nicholson & Sons on the 
same day the deposit was made, and they were 
credited on the deposit book of Ditch & Bro. at 
the time the deposit was made;” and also ‘‘that 
the check in question forms a part of a credit of 
cash of $929.75 to Ditch & Bro. in their deposit 
book with Nicholson & Sons on January 14, 
1892, and that the amount of the credit was so 
entered on the deposit book at the time the de- 
posit was made, and was carried to their credit 
on the books of Nicholson & Sons;” and also 
‘*that all checks deposited by Ditch & Bro. 
were entered on their deposit book as cash and 
subject to immediate withdrawal in currency or 
anything else.” 


When Ditch deposiied this check it is 
evident that he did not wish to have the 
money for it paid into his hands, be- 
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cause if he had wished the money it 
would have been as easy to obtain it 
from the Third National Bank as to de- 
posit the check; and secondly, because 
according to his own testimony and 
Aitken’s, he could have drawn the money 
immediately if he had chosen to do so. 
Instead of the money he preferred a 
credit with Nicholson & Sons subject to 
his check; this was in all respects more 
convenient to him than the possession in 
hand of currency or coin, And this is 
what the indorsement plainly meant; 
the check was to be deposited; and the 
amount of it was to be placed to the 
credit of Ditch & Bro. The indorse- 
ment was in blank, so faras the name of 
the indorsee is concerned; but when 
Ditch handed the check to Nicholson & 
Sons with the book in which his deposits 
were entered as cash, he evidently in- 
tended that the deposit should be en- 
tered in that book, and that he should 
receive credit for the amount of the 
check as cash, and that Nicholson & 
Sons should be the holders of the check 
as indorsees in blank. No form of words 


could have made his meaning plainer. 
And this meaning is in exact accord- 


ance with the indorsement. The in- 
dorsement showed that it was to be de- 
posited in a banking house, and that 
Ditch & Brother were to receive credit 
for it; but the name of the banking 
house was not mentioned; it was left 
blank, By delivery Ditch designated 
the bankers with whom it was to give 
credit. If Nicholson & Sons had paid to 
Ditch & Brother the full amount of the 
check in coin or currency when it was 
delivered to them, it is supposed that 
there would have been no question 
about the nature and effect of the tran- 
saction. But they gave Ditch & Bro. 
what was preferred to the coin or cur- 
rency; they gave them the uncondition- 
al right to get the coin or currency at 
any time they might see fit to call for it, 
thus relieving them from the trouble and 
risk attending the care and custody of 
it. Now it is extremely difficult to see 
on what principle or by what process 
Ditch & Bro. could retain any interest 
in this check after they had delivered it 
to a blank indorsee and had received full 
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and valuable consideration for it. It 
will not be alleged by any one that the 
banker did not give a consideration, 
valuable in the eye of the law, and suffi- 
cient to maintain the transfer of the 
check, when he made an absolute and 
unconditional contract with the depos- 
itor to pay his checks to the amouut of 
the deposit. This point was decided in 
Tyson v. Western Bank, at January term, 
1893. 

It has been asked what would be the 
condition of the bank in case this check 
should be dishonored when presented 
for payment. The answer is not diffi- 
cult. In Zyson & Rawls v. The Western 
Bank, the court thought that the bank 
would have against the depositor the or- 
dinary remedies which belong to the in- 
dorsee of dishonored instruments of this 
character. It could certainly recover 
from him the amount of the check. And 
here we may notice a portion of the tes- 
timony which has been made a subject 
of a good deal of comment. 

Aitken testified as follows: 


‘*It was not the custom of Nicholson & Sons 
to charge back to the depositors the checks 
which had been deposited with them and were 
dishonored. The custom was to have returned 
the checks to the party and to get the money re- 
funded.” 


John Ditch testified 


‘*should any check be returned they (Ditch & 
Bro.) had always to make them good. That 
the Nicholsons never bothered themselves about 
the unpaid checks.” 


This testimony merely shows that the 
bauk was aware of its legal rights and 
that depositors paid voluntarily what 
they could have been compelled to pay 
by suit at law. Persons engaged in 
mercantile pursuits would lose all com- 
mercial credit and standing if they did 
not promptly perform their plain and 
well understood obligations. 

In Zyson & Rawls v. The Western 
Bank, the draft deposited was indorsed 
in these words: 


“For collection for account of 


Tyson & Rawls, 
Greenville, N.C.” 


This court held that this indorsement 
was not adequate to pass to the holders 
the title to the draft; and that the evi- 
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dence in the case did not show any other 
way by which it would have been passed. 
The court also held that it was theclear 
understanding between the parties that 
Tyson & Rawls (the depositors) should 
not obtain an absolute and uncondition- 
al credit in consequence of the deposit. 
It being our opinion that ‘Nicholson 
& Sons acquired title to this check, we 
must declare our carefully considered 
judgment. If other tribunals for whose 
learning and ability we entertain the 
greatest respect have arrived at conclu- 
sions different from our own, we do not 
feel called upon to abandon the deliber- 
ate convictions which we entertain, But 
we do not assume that there is a great 
contrariety in the opinions of the courts 
on this question. A great many cases 
have been brought to judgment; but 
their facts have been diversified in great 
variety. It has always been held that 
the bank and the depositors could make 
their own contracts. Sometimes they 
have been made in express terms; and 
sometimes they have been inferred from 
the acts and conduct of the parties and 


the regular and established course of 


dealing between them. It can readily 
be seen how broad a field of inquiry has 
been spread out before the courts, and 
what diversities of facts and combina- 
tions of facts would probably be pre- 
sented for their consideration. Among 
the great number of cases which have 
been earnestly pressed upon us, we will 
cite three in which the effect of an in- 
indorsement for deposit was considered. 
The first is ational Commercial Bank 
v. Miller, 77 Alabama, 168. In this case 
the bank brought an action against 
Proskaver, and sued out agarnishment, 
which was served on Miller & Co., pri- 
vate bankers, who were alleged to be 
the debtors of Proskaver. Wewillstate 
the court’s opinion in its own words: 


‘* The defendant, in the name of A. Proskaver 
& Co., agents, opened in January, 1883, a de- 
posit account with the garnishees, who were 
bankers. On this account the defendant depos- 
ited checks payable to A. Proskaver & Co., 
agents, which were entered in the pass book, 
and drew checks in the same name ‘‘on funds 
so deposited.”” The check in question was in- 
dorsed ‘‘ For deposit, A. Proskaver & Company, 
agents,” The import and effect of such indorse- 
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ment must be considered in the light of th 

attendant circumstances, and of the previous 
dealings between the parties. Where a depos 
itor has for some time previously kept a deposi: 
account with a banker, on which he was accus 
tomed to deposit checks payable to him, entries 
of which were made in his pass book and 

draw against such deposits, such an indorse- 
ment, in the absence of a different understand 
ing, is presumptive of more than a mere agency 
or authority to collect. The special purposes 
for which an indorsement for deposit is mad: 

under such circumstances may be readily i: 

ferred. It wasa request and direction to the 
garnishees to deposit the sum to the credit of 
the defendant, and conferred on them, not only 
the authority to put the check in such form, and 
use it in such manner as in their judgment and 
discretion having reference to the condition and 
necessities of their business would make it most 
available to their protection, The effect of the 
indorsement for the consummation of this pur 
pose, is to vest the garnishees with the title to 
and control of the check. If in such case the 
check is not paid, the banker depends for safety 
and indemnity on the liability of the drawer, 
and the security of the indorsement.” 


It appeared that Miller & Co., the 
garnishees, had presented the check for 
certification to the bank on which it 
was drawn, and that it was certified by 
that bank in these words: Good for eignt 
thousand dollars. The court say that the 
certification made a new and distinct 
contract between the holder and the cer- 
tifying bank, which thereby became the 
debtor of the holder; and that the draw- 
er and indorser of the check were re- 
leased from all liability on it, and 
that as to them it was paid. The 
significance of the certification was a 
question in the case, because after it had 
been made and after service of the gar- 
nishment, the defendant gave notice to 
Miller & Co., the garnishees, that he re- 
voked their authority to collect it, and 
that they were forbidden to present 
itfor payment. But asit was already 
paid in legal effect to Miller & Co., they 
were the debtors of the defendant, and 
the notice was not efficacious to change 
the rights of the attaching creditor or 
to displace the lien on the debt which he 
had acquired by service of the garnish- 
ment. We have mentioned the certifi- 
cation of the check and its consequences 
because these matters were zealously 
urged in the discussion of this case. But 
we do not see how they bear any anal- 
ogy to the facts on which the rights of the 





LEGAL DECISIONS. 


parties in the present case depend. The 
other two cases were thought to be still 
more decisive. 


In one of them, Freeman v. Exchange 


Bank, 87 Georgia, 45, the court used 
this language; 


‘‘ There being in evidence no facts extrinsic 
) the bill itself and its indorsement to throw 
ight upon the question of title, we are not to be 
understood as holding that such facts might not 
exert a controlling influence on the question, 
Indeed, there is authority for giving them such 

ffect when duly proved. A deposit of paper in 
veal by a customer, he indorsing it ‘‘ for de- 
may, operate to the bank with title under 
circumstances. National Commercial 
Miller, 77 Alabama, 168.” 


posit,” 
certain 
Bank v. 


The other case is Beal v. City of Somer- 
ville, 50 Fed Rep. 647. Checks were de- 
posited in the Maverick National Bank 
by the treasurer of the City of Somer- 
ville; each of them was indorsed ‘for 
deposit.” The deposit was made about 
15 minutes before 30’clock in the af- 
ternoon; at 30’clock of the same day 
the bank closed its doors, and never 
opened them again for business. At the 
time of the deposit it was irretrievably 
insolvent. Beal was appointed its re- 
ceiver, and a bill in equity was filed 
against him by the City of Somerville. 
In the bill the facts just mentioned were 
alleged, and also the following: 


‘* The treasurer had for several years made 
deposits with the bank without any special 
agreement in regard thereto; there was no 
agreement that checks deposited should be con- 
sidered as cash, or that the treasurer could draw 
against them before collection. The treasurer 
never drew a check for which his deposit was 
not sufficient without counting the proceeds of 
uncollected checks, except in a few instances, 
on a few occasions, by special arrangement with 
the bank. There was no express understanding 
that the checks should be credited to the city 
immediately on deposit, but they were always 
so credited on the pass book at the time of the 
deposit. It was the practice of the Maver- 
ick and the other banks in Boston, in some 

ases, to allow depositors to draw against checks 
deposited before such checks were collected, and 
in some cases not, depending on the bank’s 
pinion of the reliability of the depositors and 
the makers of the checks.” 


A demurrer was filed, admitting, of 
course, the facts stated. The court, in 
its opinion, said, among other things: 


‘* Beal fails to show that the city had an abso- 
lute right to check against the deposit as soon 


357 


as made, irrevocable by notice from the bank; 
and that such right did not exist must be re- 
ceived by this court as a matter of judicial 
knowledge.” 


The decree determined that the checks 
were the property of the city. We have 
not made these citations for the purpose 
of criticising these decisions, nor for the 
purpose of inquiring whether they sus- 
tain or oppose the judgment which we 
have formed in thecase before us. Our 
object has been to show the great vari- 
ety in the facts and details of the cases 
which have been adjudged; and to illus- 
trate a sound judicial principle; that 
differing facts may justly lead to differ- 
ing conclusions of law. 

John Ditch testified that: 


‘*He regarded all the checks deposited by 
him as having been deposited for collection; 
otherwise, why should they have to make good 
those which might be returned.” 


The legal character and attributes of 
the deposit depend upon the indorse- 
ment and upon what was said and done 
at the time the deposit was made, and 
upon the regular and uniform course of 
dealing between the parties. The testi- 
mony of the witness was his Opinion on 
a question of law. An exception was 
filed to it and it was undoubtedly in- 
competent. The check, on the day it 
was received by Nicholson & Sons, was 
indorsed by them ‘“ for deposit,” and 
deposited in the Western Bank, where 
they kept an account. It was passed to 
their credit, subject to their check, and 
on the same day they largely overdrew 
their account. Later in the day they 
made an assignment for the benefit of 
their créditors, and it became known 
that they were totally iusolvent. Al- 
though Nicholson & Sons acquired title 
to the check in the manner which we 
have stated, it is quite true that, in a 
controversy with their trustee, Ditch & 
Bro might successfully impeach the 
transfer for fraud and set it aside. But 
the question with the Western Bank 
stands on different grounds, It is a 
bona-fide holder of a negotiable instru- 
ment for value without notice of any 
facts which would invalidate the title of 
the indorsers from whom they obtained 
it. All commercial principle and usage 
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require that such a title should be pro- 
tected. 

At the request of Ditch & Bro. the 
payment of this check was stopped by 
the order of Shryock & Co, the draw- 
ers. Shryock & Co. filed a bill of inter- 
pleader in circuit court No. 2 of the City 
of Baltimore, and the court required the 
Western Bank and Ditch & Bro. to liti- 
gate between them their respective 
claims to the ownership of the check. 
The decree established the title of the 
Western Bank, and we affirm it. 

Decree affirmed with costs. 

Dissenting opinion by Fowler, J., in 
which Robinson, C. J., and Roberts, J., 
concur. 


SYNOPSIS OF DISSENTING OPINION. 


The legal effect of an indorsement “ for deposit” is to 
confer upon the bank of deposit an agency to collect 
the paper and deposit the proceeds to the credit of 
the depositor; and such an indorsement carries no- 
tice to a transferee ofthe bank of deposit that own- 
ership remains in the depositor. 


The following extracts from the dis- 
senting opinion, sufficiently indicate the 
theory upon which it proceeds: 


The general question of the relations 
between depositors and banks as regards 
their respective rights in and title to ne- 
gotiable paper deposited by the former 
with the latter, is much embarrassed by 
a conflict of authority. But, after all, 
as we said in Zyson & Rawls v. The 
Western Bank, the conflict is more ap- 
parent than real, It will be found that 
the views expressed by the highest tri- 
bunals in this country and in England 
when carefully examined, differ not so 
much in the principles announced as in 
the facts to which these general princi- 
ples have been from time to time ap- 
plied. In most of the cases in which it 
has been held that the title to negotiable 
paper passed to the bank from a depos- 
itor it will be found that such paper was 
indorsed in blank or made payable to 
the bank. After stating the general 
rule that when a customer deposits 
money to the credit of his account, the 
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bank becomes debtor and he is creditor, 
we said in the case just cited, ‘ The con- 
sideration which a depositor receives fo: 
his money is the absolute and uncon 
ditional contract of the bank to pay his 
checks to the extent of his deposit. And 
the same rule obtains in the case 
checks * * whenever, under the cir- 
cumstances of the case it is applicable, 
that is to say, whenever the bank be- 
comes the owner of the commercial 
paper, and the customer acquires the 
unconditional right to draw for the proceeds. 
When a check * * * is indorsed in 
blank, or to the order of the bank, and the 
proceeds credited to the depositor as 
cash, the bank becomes the owner of the 
paper by virtue of the indorsement.’ 

These quotations from such a recent 
case are sufficient to indicate our views 
in regard to the character of paper and 
the forms of indorsement there consid- 
ered. But the indorsement in this case 
is neither an indorsement in blank nor 
to the bank. It is of a very different 
character, both in form and effect. Its 
terms are ‘ For deposit to the creditof J.S. 
Ditch & Bro.’ it was contended by 
Ditch & Bro. that this is arestrictive in- 
dorsement, and by the Western Bank 
that it is partly restrictive and partly ab- 
solute—restrictive as to all the world ex- 
cept the Nicholsons, and as to them, 
absolute as soon as it reached their 
hands. 

If such an indorsement as this can be 
held to pass title to commercial paper, 
it must be so either because such is the 
clear meaning of the words used, or be- 
cause of some artificial or technical, but 
well-known and settled meaning given 
to the language of the indorsement by 
the customs and usages of banks and 
their customers, which indicates a trans- 
fer of title was intended, though not ex- 
pressed. Of course, it is not, and could 
not be contended in this case, that there 
is any such custom, for there is no evi- 
dence to sustain any such contention, 
What, then, is the fair and legal con- 
struction of this indorsement? In the 
first place, we start with the presump- 
tion that the depositor does not intend 
to part with title to his paper, subject 
to be rebutted only by evidence of an 


of 
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express contract to the contrary, or of 
facts from which such contract must be 
inferred. 1 Daniel, Negotiable Instru- 
ments, sec. 340. We shall presently 
consider the effect of the credit given to 
Ditch & Bro. in anticipation of the col- 
lection of the proceeds of the check by 
the Nicholsons, but before doing so we 
wish to ascertain the purport of the 
language of the indorsement itself. It 
is apparent no words are used to indi- 
cate a transfer of title; on the contrary, 
it is conceded the indorsement here 
used is fur the purpose of destroying 
negotiability, in case of loss or miscar- 
riage of the check, If that be its object 
it is difficult to understand how such an 
indorsement, without something added 
thereto by special agreement, can be re- 
lied upon to establish title in the Nich- 
olsons or the Western Bank. The plain 
import of the indorsement would seem 
to be that the check was deposited for 
collection. What else could have been 
the object of the deposit? Certainly 
not for the purpose of getting an imme- 
diate credit, for it is in evidence that 
Ditch & Bro. not only had no agreement 
allowing them to draw on uncollected 
checks, but in point of fact their depos- 
ited checks were always collected before 
they were actually drawn on, and were 
not considered cash until collected by 
the Nicholsons. 


* * * * 


We think, therefore that, looking at 
the indorsement itself, without regard to 
any course of dealing between the par- 
ties, the language of the indorsement 
cannot be held to transfer title to the 
check in question, but, on the contrary, 
must be held to be restrictive, at least, 
until the bank has performed its duty 
and has collected the proceeds of the 
check. 

* * * * 


In Bolles on Bank Collections,§8 c, Ed, 
i893, the author cites the case of Beal 
v. the City of Somerville, 49 Fed. Rep. 
to sustain the view that an indorsement 
‘‘for deposit” with credit and condition- 
al right to diaw, transfers title; but this 
case was taken by appeal to the United 
States Circuit Court of Appeals, and is 
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reported in 50 Fed. Rep. And in the 
court last named the contrary doctrine 
was held and ably maintained by an 
elaborate opinion from which we have 
already quoted to show that such an in- 
dorsement is restrictive and does not 
pass title. And in the case of Metropol- 
itan Bank v. Lloyd, supra, cited by the 
appellee to sustain its contention, the 
credit given by the bank to the depos- 
itor was an absolute one. ‘‘ Admitted 
circumstances,” say the court, “ show it 
was the intention of the parties to make 
the transfer absolute,”’ and ‘*‘the bank 
charged itself with a debt absolutely 
due to Murray,” the depositor, But 
here, as we have seen, there is not only 
no absolute credit, but ‘‘the credit 
entry of cash was a mere delusion.” 
And, as was said in Beal v. City of Som- 
erville, supra, if the appellee bank had 
shown that the depositor had a legal 
right to draw against the checks from 
the moment of the deposit, so absolute 
that the bank could not lawfully suspend 
it by notice or otherwise, pending the 
collection, this would tend to support 
its position throughout. But, on the 
contrary, the provisional or mere pre- 
tense of a credit, such as shown in this 
case, is inconsistent with the notion of 
ownership of the check in the bank. If, 
however, the check in question had been 
indorsed in blank, or to the order of 
Nicholsons, a very different question 
would have been presented. There the 
legal effect of such indorsements to pass 
title to dona fide holders for value, ac 
cording to the settled rules of commer- 
cial law, and the rights of innocent third 
parties, if any had intervened, would be 
properly considered, as was done in 
Metropolitan Bank v. Lloyd, and in many 


other cases since. 
* * * * 


Of course, if the depositor is awarded 
even the gratuitous privilege of drawing 
in anticipation of collection, and he 
should avail himself of that privilege, 
then without regard to the form of his 
indorsement, he should not be allowed 
to claim the proceeds of any deposited 
check. With the proceeds in his pocket 
he wou'd be estopped. But as we have 
seen, that is not this case. It has been 
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suggested it was against public policy 
and contrary to the interests of com- 
merce, to hold this indorsement tobe re- 
strictive. But wedo not think so. On 
the contrary, in our opinion, it would be 
for the best interests of the public, the 
banks and commerce, if all indorsements 
except those which are in full orin blank 
should be declared restrictive. 


* * * * 


The commercial world is well ac- 
quainted with the forms of indorsement 
universally used to transfer paper, and 
when these forms are not used, the 
owner of the paper ought not to be de- 
prived of his interest therein by any 
course of reasoning, however ingenious 
it may be. 

Our conclusion is, that the legal effect 
of this indorsement was to give notice 
to the Western Bank that J. S. Ditch & 
Brother were the owners of the check, 
and that the Nicholsons were only 
agents to collect the proceeds of the 
same and deposit them to the credit of 
J. S. Ditch & Brother. 


Liability of Stockholders in Minnesota 
Corporations. 


Spilman v. Mendenhall, Supreme Court of Minnesota, 
January 12, 1894. 


1. In proceedings under Gen. St. 
1878, c. 34, $$ 415-420, inclusive, the 
constitutional or statutory liability of 
stockholders for debts of the corpora- 
tion cannot be-enforced. 

2. Under chapter 34, $§ 8, 9, a stock- 
holder’s liability for unpaid subscrip- 
tions to the stock does not continue 
after he has transferred it, except where 
the transfer was for the purpose of de- 
frauding crediturs, 

3. The transferee of stock is liable for 
unpaid subscriptions to the stock trans- 
ferred to and held by him. 

4. In the proceedings referred to, the 
court may bring in the stockholders, 
and enforce their liability for unpaid 
subscriptions on the petition or com- 
plaint of a creditor of the corporation 
who has proved his debt. 
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Contract of Surety. 


Surety’s subsequent signature in pursuance of prior 
agreement held to be upona sufficient consideration 
—A point of practical importance to bankers who 
frequently loan money under such conditions. 


Bowen v. Thwing, Supreme Court of Minnesot: 
January 12, 1894. 


In an action upon a promissory note 
against a surety, the court holds: 

Where, at the time of a loan by A to 
B to be secured by the note of B, with 
C as surety, whose signature B agrees 
to procure, the loan money is advanced 
and B signs and delivers the note to A, 
who subsequently hands it back to him 
to procure the signature of C, and the 
latter, at B’s request, signs, and it is de- 
livered to A, C’s signing is to be referred 
to the agreement of B with A, and there 
is a consideration to support C’s under- 
taking as surety. 


Liability of National Bank Directors for 
Losses incurred through Alleged Neg- 
ligence. 


Not personally liable except for active or passive 
fraud or extreme negligence—Consideration of lia- 
bility generally, and especially as to permission of 
loans beyond 1o per cent. limit; withdrawing money 
from bank after knowledge of insolvency; conceal- 
ing insolvency trom creditors; and requiring bonds 
of officers. 


Robinson v. Hall, U. S. Circuit Court, E. D, North 
Carolina, January 4, 1894. 


In the suit by the receiver of the 
First National Bank of Wilmington, 
N. C.. against the directors, alleging 
negligence, Seymour, District Judge, 
dismisses the bill. Following is that 
portion of Judge Seymour’s opinion 
which discusses generally the liability 
of national bank directors; to which is 
appended a synopsis of the special 
points decided: 

‘* The extent of the duty owing by na- 
tional bank directors to their banks and 
to the creditors of such banks has not 
been accurately ascertained, Directors 
are not trustees, or insurers of the fidel- 
ity of the agents appointed by them. On 
the other hand, they are undoubtedly 
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liable if personally guilty of fraud, or if 
they connive in the fraud of others, or 
permit it by criminal neglect of duty. 
They are also liable for failure to give 
ordinary attention to their official duties. 

What the ordinary attention required 
of them may be is a question that re- 
mains to some extent undetermined. 
‘The degree of care required,’ says Ful- 
ler, C. J., in Briggs v. Spaulding, 141 
U. S. 132, ‘depends upon the subject to 
which it is to be applied, and each case 
has to be determined in view of all the 
circumstances.’ ‘One must be very 
careful, in administering the law of 
joint-stock companies, not to press so 
hard on honest directors as to make 
them liable for constructive defaults, the 
only effect of which would be to deter 
all men of any property, and perhaps all 
men who have any character to lose, 
from becoming directors of companies 
atall. Onthe one hand, I think the 
court should do its utmost to bring 
fraudulent directors to account, and, on 
the other hand, should also do its best 
to allow honest men to act reasonably 
as directors.’ Sir George Jessell, in Re 
Forest of Dean Coal Min. Co., 10 Ch. 
Div. 450, 451, cited by Fuller, C. J., in 
Briggs v. Spaulding, supra. 

Directors are not required to manage 
the affairs of their banks personally. 
Rev. S. $5136, subd. 8. The powers 
given them by the legislature are, to 
appoint officers of their banks, define 
their duties, fix the amount of their 
bonds, when bonds are required, and 
prescribe by-laws. ld. subds. 6, 7. They 
may also be directed, presumably by 
their by-laws, to personally exercise 
such incidental powers as shall be nec- 
essary to carry on the business of bank- 
ing, or such powers may be exercised by 
the duly-authorized officers of the bank. 
Id. Subd. 8. They are not required to 
reside at the bank’s place of business, 
although they must live in the same 
state. Unpaid, and usually engaged 
in other occupations, they are not ex- 
pected to give any large portion of their 
time to their duties as directors. The 
paid officers of the bank are hired to at- 
tend to its business, and intrusted with 
all its details. In practice, directors 
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usually have periodical times of meeting, 
when they discuss the bank’s business, 
and perhaps personally, or as members 
of a committee appointed for that pur- 
pose, pass upon paper offered for dis- 
count. Usually, however, the matter of 
ordinary discounts is intrusted to either 
the president or cashier, or both. Di- 
rectors are ueemed to have done their 
duty if they select officers reputed to be 
competent and trustworthy, and exer- 
cise a very general supervision over 
them. Courts will not ordinarily give 
relief against directors to the extent of 
holding them personally liable, unless in 
cases of active or passive fraud or ex- 
treme negligence. Mere neglect to fully 
inform themselves of the affairs of the 
bank, even to the extent that they could 
be ascertained by an inspection of its 
books, is not held to be gross negli- 
gence, unless, perhaps, in cases where 
grounds of suspicion of the good con- 
duct of their officers exist, and have 
come to their knowledge, or may reas 
onably be supposed to have been known 
to them. They are pecuniarily inter- 
ested as stockholders in the faithful 
conduct of their officers, and it would 
be considered unjust for any slight reas- 
on to hold them further liable to what 
in many cases would be their total ruin, 
by liability for the losses of the bank in 
case of its failure.” 

Following are the special points de- 
cided by Judge Seymour: 


1. An allegation that the directors ‘‘ per- 
mitted” loans to be made to one person in ex- 
cess of Io per cent. of the bank’s capital is not 
equivalent to an averment that they knowingly 
permitted it, or that they could have ascertained 
the existence thereof by an examination of the 
books, and is insufficient to charge them with 
personal liability for resulting losses. 

2. An allegation that a director withdrew 
$1,000 from the bank, after knowledge of its in- 
solvency, and immediately before its suspen- 
sion, states a matter rendering him liable to an 
action at law, but is nota matter of equity juris- 
diction, and cannot be considered in an equity 
suit to charge him with personal liability. 

3. It is no ground of persenal liability,or even 
of censure, that directors, knowing the bank’s 
embarrassment, conceal the fact from creditors; 
for such is their duty, unless the embarrass- 
ment is such as to imperatively demand sus- 
pension. 

4. Directors have a discretion, under Rev. St 
§ 5136, whether or not to require bonds of their 
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officers; and the omission to take a bond of a 
cashier whois a man of good repute and char- 
acter, and of some visible property, does not of 
itself render them personally liable for losses 
caused by his misconduct. 


Bank’s Right to Collect Note made for 
Accommodation of President. 


Note by B to President of Bank for his personal ac- 
commodation—Discount by cashier on behalf of 
bank and payment of amount to president—Presi- 
dent’s knowledge not imputed to bank and recovery 
allowed, 


First National Bank of Grafton v. Babbidge, supreme 
court of Massachusetts, Suffolk, March 1, 1894. 


Linley, the president of plaintiff bank, 
obtained defendant’s note as a personal 
loan, and without disclosing the want 
of consideration, procured its discount 
dy plaintiff's cashier. The point at issue 
was whether the bank was a bona-fide 
holder, or was chargeable with the 
knowledge of its president. Allen, J., 
said: 


‘*Tf Linley alone had acted in dis- 
counting the note, and in placing the 
proceeds to its own credit, the bank 
would be bound by his knowledge of 


the circumstances under which he had 
obtained it from the defendants. Af?- 
lantic Cotton Mills v. Indian Orchard Mitls, 
147. Mass. 268. But he did not act 
alone. The cashier of the bank was the 
officer who actually did these things. 
Linley, in this transaction, was not the 
representative of the bank. He was ob- 
taining from the bank the discount of a 
note for his own benefit, and therefore, 
on the face of the transaction, he was 
on one side of the bargain, and the bank 
on the other. The cashier was the sole 
representative of the bank. To be sure, 
the act was beyond his authority while 
acting alone, yet he may not have 
thought so, under the circumstances. 
At any rate, there is no suggestion that 
he was in collusion with Linley, or that 
he had any reason to doubt that what 
he did was for the interest of the bank. 
If the bank might have repudiated his 
agency, it did not do so, and, even 
though he may have gone beyond his 
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authority, he was a financial officer and 
agent of the bank, and was acting for 
it, and for nobody else, and his agency 
has not been disavowed; and under 
these circumstances Linley’s knowledge 
is not to be imputed to the bank, and 
the bank is entitled to recover on thie 
note. Corcoran v. Cattle Co, 151 Mass. 
74; Allen v. Railroad Co., 150 Mass. 20 

206; Jnnerarity v. Bank, 139 Mass. 332.” 


Chattel Mortgages of Cattle in Texas. 


Points decided of importance to banks acquiring this 


character of security. 


First National Bank of Austin v. Western Mortgage 
and Investment Company. Court of Civil Ap- 
peals of Texas, January 3, 1894. 


In this case the following points are 
passed upon: 

1. A second mortgage given for a 
pre-existing debt, does not take preced- 
ence over the first mortgage, though the 
second mortgagee had no notice thereof. 
The court says; We apprehend that a 
subsequent mortgagee, who acquires his 
rights without notice, stands in no bet- 
ter position than a subsequent purchaser 
without notice. In the latter case it has 
been steadily held, by a long line of de- 
cisions in this state, that an antecedent 
or pre-existing debt is not a sufficient 
consideration, as a basis foran innocent 
purchase without notice, Overstreet v. 
Manning, 67 Tex. 659; Watkins v. Ea- 
wards, 23 Tex. 443; Ayres v. Duprey, 27 
Tex. 593; Bailey v. Tindall, 59 Tex. 540; 
McKamey v. Thorp, 61 Tex. 648; Funk 
v. Paul, 64 Wis. 35; Jones, Mortg. § 458. 
2. A mortgage of cattle described as 
my herd of 1,500 cattle, located on my 
ranch pasture, * * * consisting of 
bulls and breeding and grazing cattle of 
one year old and upwards,” embraces 
all the stock in the herd, the statement 
of the age not showing an intention to 
exclude from the mortgage,cattle under 
one year. 

3. A mortgage of cattle as between 
the parties, covers the increase, though 
there is no special provision to that 
effect. 


“ec 
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Upon point three, the court uses the 
following qualifying language: 

‘* As between the parties to the mort- 
gage, when the rights of no innocent 
third party have intervened, we believe 
the mortgage of the dam covers its in- 
crease, and that the mortgage should ex- 
tend, not only to the thing described, 
but to all that shall arise or proceed 
from it. We have discussed this ques- 
tion from the standpoint as if a contro- 
versy between the parties to the mort- 
gage, because the plaintiff in error, not 
being a subsequent mortgagee for value, 
stands in the same position as if the 
controversy was between Ford, the 
mortgagor, and the defendant in error. 
If the plaintiff in error had been a sub- 
sequent mortgagee for value, without 
notice, we are not prepared to say that 
we would have laid down the rule with 
reference to the mortgage covering 
the increase as broadly as we have stated 
it; but, however, as this question is not 
before us, we leave it open.” 


The Usury Penalty in Nebraska and its 
Application to Private and National 
Banks. 


National bank succeeding to business of private bank 
inherits the usury penalties incurred by the latter in 
attempting to enforcea transferred note and mort- 
gage—State usury penalty applicable to transaction 
previous to debtor's knowledge that debt transferred 
to national bank—An interesting situation for the 
contemplation of Nebraska bankers who reorganize 
under the national bank act. 


Exeter National Bank v. Orchard, supreme court of 
Nebraska, February 20, 1894. 


Action by the Exeter National Bank 
against William J. Orchard, to foreclose 
a mortgage. Following is the official 
syllabus of the court, summarizing the 
facts and points decided: 

1. W. C. & Co, a private bank, lent 
money toO upon an agreement for the 
payment of usury. The business was 
conducted between O and W, one of 
the partners in the firm of W. & Co. A 
note was made to the order of W, and a 
conveyance of land, absolute in form, 
made to W to secure the loan. The note 
was renewed at frequent intervals usur- 
ious interest being paid upon each re- 
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newal. Some months after the loan was 
made, the E National Bank was incor- 
porated and succeeded to the business 
and assets of W & Co., W becoming its 
cashier. The note continued to be re- 
newed to the order of W forsome years, 
but finally was renewed to the order of 
the E National Bank. O., at the incep- 
tion of the transaction, did not know 
that the money lent to him was that of 
W & Co., and there was no evidence to 
to show that at any particular time 
he learned of that fact, or of the fact 
that renewal notes belonged to the na- 
tional bank, until the first note was 
made directly to that bank. He/d, that 
in an action by the national bank to 
foreclose the mortgage, O was entitled 
to have all the payments of interest ap- 
plied as payments upon the principal, 
and that as these payments, at the time 
when the first note was made directly to 
the bank, amounted to more than the 
original debt, those notes were without 
consideration, and the bank, not being 
a bona-fide holder, could not recover. 

2. It seems that the remedies given by 
the federal statutes for usury exacted by 
national banks are exclusive; but that 
principle does not prevent a debtor, 
under the circumstances stated in the 
foregoing paragraph, from availing him- 
self of any defenses to which he is en- 
titled under the state law, and which 
accrued before he was aware that the 
debt was owing to the bank. 

3. Where a loan is originally usurious, 
the defense of usury applies to all re- 
newals; and when action is brought 
upon any note, no matter how remote, 
the court will apply all payments of in- 
terest upon such usurious loan, as_ pay- 
ments pro tanto of the principal. 

4. Such application is made, not by 
way of set-off or counterclaim, but by 
way of payment, and the statute of 
limitations does not bar such a defense. 

5. After the notes came to be made 
directly to the bank, O brought suit 
against the bank, and recovered judg- 
ment under the federal statutes for pay- 
ments of usury made after the bank be- 
came the ostensible creditor. He/d, that 
that action did not estop O from plead- 
ing usury in the earlier transactions 
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with W, and having those payments ap- 
plied as payments upon the principal. 

6. Nor was the making of renewal 
notes directly to the bank, and the pay- 
ment of interest thereon, such a recog- 
nition of the existence of an indebted- 
ness as would estop O from pleading 
the prior usury, and payment by reason 
thereof. 


Enforcement of Collateral Note. 
Sale of collaterals and suit for balance— Defense, un- 
authorized sale and purchase by pledgor himself— 
Judgment for pledgor, holding that sale of collateral 
and purchase by pledgor authorized by terms of 
note—A case of interest to bankers who loan upon 
collateral notes and security. 


Shriver, Court of Appeals of Maryland, 
March 13, 1894. 


Manning v. 


Suit for balance due on the following 
note after applying the proceeds of col- 
lateral, purchased by the pledgor him- 
self. 


“a ’ 


2,500.’ Baltimore, Aug. 21, 1891. 
‘*One year after date I promise to pay toC.C. 
Shriver, agent or order at their bank, corner 
Lexington and Charles streets, Baltimore, $2,500 
with interest at (6) per centum per annum, for 
value received, having pledged with them as 
collateral security for this note, or for any other 
liability due to them, or to become due. or 
that may be hereafter contracted, four hundred 
and fifty shares (450) of the Loomis Improved 
Filter Co. Stock; also policy for $1c,o00 in the 
Mutual Life Insurance Co. of New York, No. 
309319, and I agree to maintain on demand ten 
per cent. (10) margin collateral security during 
the continuance of this note, and on the non- 
performance of this promise or any part of it, I 
authorize C. C. Shriver, agent, to sell the collat- 
eral security at any broker's board or at public 
or private sale athis option, without advertise- 
ment or notice to me, and with the right on his 
part to become purchasers thereof at such sale 
or sales freed and discharged of any equity of 
redemption; and I further authorize C. C. Shri- 
ver, agent, to use and transfer or hypothecate 
the same, they being required on payment, or 
tender at maturity of the amount loaned to re- 
turn an equal amount of said securities, and not 
the specific securities pledged.” 
Jos. T. MANNING. 


The stock collateral mentioned in the 
note was offered for sale on the board, 
but there was no bid for it and it was 
bought in for the plaintiff at $1 per 
share. 
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The remaining collateral, the policy 
of life insurance, had a cash value of 
$447, as ascertained from the agent of 
the company, and the plaintiff bought 
the policy for that amount, and gave tlie 
defendant credit for it. The defendant 
admitted that this was the full value of 
the policy, and that he claimed no dam- 
age forits alleged conversion. 

He contended, however, that the 
plaintiff had no power or authority t 
seli the stock pledged as collateral se- 
curity, and that the sale by him was 
conversion of the stock to his own use, 
for which the defendant had the right 
to recoup in damages. The only author- 
ity he argued to sell the stock was upon 
the failure of the defendant to maintain 
on demand 10 per cent. margin collater- 
al security during the running of the 
note. The contract, he said, contains 
two distinct promises, one to pay the note 
at maturity, and the other to maintain 
the lo per cent. margin, and on the non- 
performance of this promise, or any part 
of it, the parties meant the non perform- 
ance on the part of the defendant to put 
up the margin of 10 per cent. and not 
the non-performance of the promise to 
pay the note at maturity. 

The court overrules this contention, 
and construes the authority to sellas re- 
lating to the non performance of either 
promise. 

The defendant further contended that 
the purchase of the stock by the pledgor 
was improper; asserting the legal prin- 
ciple that one being a trustee, executor 
or agent, or any other like fiduciary re- 
lation, will not be allowed to purchase 
property sold by him in that character. 
The rule is one of general application, 
and the reason of the rule is, that one 
will not be permitted to purchase an in- 
terest where he has a duty to perform 
inconsistent with the character of pur- 
chaser. 

Answering this contention the court 
says: ‘* We agree that both upon reason 
and authority the relation of the pledgor 
and pledgee comes within the operation 
of this rule. But it is equally well setiled 
that this rule does not apply where the 
pledgor expressly authorizes the pledgee 
not only to sell the pledge but to pur- 
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chase it in his own right. The purchase 
by a pledgee in such cases is exempted 
from the operation of the general rule 
upon the same ground thata mortgagee 
will be allowed to buy at his own sale, 
if the mortgagor so agrees.” 

The court further overruled the con- 
tention that there was bad faith in the 
sale of the stock, and said: 

“The company on the zgth of August, 
three days after the sale of the stock on 
the Stock Board, sold its entire assets 
for $5,000, a sum barely sufficient to pay 
its debts, leaving nothing whatever for 
the shareholders. The plaintiff was au- 
thorized to sell without notice at any 
broker’s board or at public or private 
sale. He did, however, sell the stock 
at the Stock Board, and after notice to 
the defendant. The sale was, it seems 
to us, fairly conducted, and if the stock 
did not bring more than a dollar a share 
it was because it had not, in fact, any 
market value 

The plaintiff was, therefore, entitled 
to recover the balance due on the note, 
after crediting the same with the sale of 
the stock. and the cash value of the life 
policy.” 


Taxation of National Bank Stock in 


Texas. 


Stockholders not entitled tohave bank’s U.S. bonds 
ind legal tenders deducted from value of their 
shares 


Adair v. Robinson, Court of Civil Appeals of Texas, 
PI 


February 8, 1894. 


The capital stock of the Gibbs Na- 
tional Bank of Huntsville, Tex., on the 
tax date, January 1, 1891, was $50.000, 
at which date the bank owned $12,500 
in U. S_ bonds and $21,470 in legal ten- 
der notes. 

he question presented for decision is 
the right of the shareholders to render 
their stock for taxation at its actual 
value, less the amount of U.S. bonds 
and legal tenders (nontaxable securities) 
owned by the bank. 

The court decides the deduction not 
allowable, and that the assessment of 
the shares is not violative of section I 
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art. 8 of the state constitution which 
declares that taxation shall be equal and 
uniform, because private bankers and 
brokers are permitted, in rendering 
their moneys for assessment, tu except 
such as by the laws of the United States 
the state is forbidden to tax. 

This provision of the constitution, 
however, would be _ vioalated if, in 
Texas, there were other incorporated 
banks than national banks, and the stat- 
ute should permit the owners of the 
stock in one class of banks to deduct 
from the actual value of their shares 
such portion of the capital of the bank 
as might be invested in United States 
securities while it denied this privilege 
to the owners of the stock in the other 
class of banks. 


Pension Check or Proceeds not Sub- 
ject to Attachment. 


Reiff v. Mack (Farmers’ Nat. Bank of Reading, gar- 
nishee) Supreme Court of Pennsylvania, March 


12, 1894. 


A pension check was deposited in 
bank for collection Upon collection, 
the proceeds were credited to the de- 
positor, subject to check, and part of 
the deposit checked out by him. The 
balance of the deposit was attached. 

The supreme court of Pennsylvania, 
affirming the lower court, say: 

‘**According to the undisputed evi- 
dence, the money attached was part of 
the proceeds of the pension check which 
detendant deposited with the garnishee 
bank for collection. It was subject to 
his check, and was in fact part of his 
pension money, which, as cash, had not 
yet come into his hands. In view of 
the undisputed facts, the learned judge 
of the common pleas was clearly right 
in holding that, under the act of Con- 
gress, the money was not a tachable. 
That act* provides that, ‘‘no sum of 
money due to any pensioner, shall be 
liable to attachment, levy or seizure by 
or under any legal or equitable process 
whatever, whether the same remains 
with the pension office, or any officer or 
agent thereof, or is in course of trans- 


* Rev. St. U. S. § 4747. 
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mission to the pensioner entitled thereto, 
but shall enure wholly to the benefit of 
such pensioner.’’ This case is clearly 
recognized in 


ruled by the principle 
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Holmes v. Tallada, 125 Pa. St. 136, and 
other cases cited in the opinion of the 
court below. * The decree dissolving the 
attachment is therefore affirmed. 


SAMUEL H. TERRY. 





The reader of the BANKING LAW JOURNAL who 
has perused the profound article of Mr. Samuel 
H. Terry, which we publish elsewhere, in which 
he discusses the causes underlying the late 
financial depression, points out the preliminary 


symptoms of the various panics from which the 
country has suffered, and offers valuable sug- 
gestions as to how, in the future, such disasters 
may be averted, will naturally be interested to 
know something of the personal history and an- 
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tributes of a man who, having had full experi- 
ence of every panic since and including 1857, is 
still, at the age of nearly four-score, with sound 
head and sound body, engaged in business pur- 
suits. 

Samuel H. Terry was born in the year 1818, 
in Bucks County, Pennsylvania, and is one of 
the very few living New York merchants who 
were in business before the year 1850, his con- 
temporaries having mostly passed away. He 
served an apprenticeship in a country store in 
his native place, and in early manhood grav- 
itated to Philadelphia, and from there to New 
York city in the year 1842. 

Mr. Terry commenced for himself in 1848 in 
a fancy dry goods business in Beaver street, 
when the importing and jobbing dry goods 
trade was all confined to that portion of the city 
south of Maiden Lane and east of Broadway; 
moving from there to William streetin 1850, and 
to Warren street in 1855. Atthe end of 
just before the close of the rebellion, he 


1864, 
retired 
lived for several years in 
retirement at his country seat near Newark, 
New Jersey. It was during this period he wrote 
and published the work referred to in his com- 
munication, the title of which is ‘‘ How to Keep 
a Store.” 


‘rom business and 


Mr. Terry is noted as a frequent contributor 
to newspapers and magazines on a variety of 
subjects. He however takes most pride in a 
work which he says has been his life study, 
entitled ‘‘ Con- 
trolling Sex in Generation,” his theory in which 


has been extensively accepted by eminent med- 


that was published in 


1885, 
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ical practitioners, one of whom, in a communi- 
cation to ‘‘ Appleton’s Medical Journal” in 1892, 
substantially verified the foundational point in 
his recorded experience embracing 311 births. 

A few years back Mr. Terry, believing that a 
man in years will enjoy better health and that 
life will have more zest tor him when engaged 
in some quiet vocation which requires his daily 
attention without burdensome, com- 
DEL CREDERE commission business 
with an office at No. 48 Leonard street, where 
he is daily to be found as actively at his busi- 
ness as most men at sixty, though now in his 
seventy-sixth year. 


being 
menced a 


In the course of his long career, Mr. Terry 
has earned a great reputation for sound busi- 
ness judgment. His knowledge of commercia) 
values, and his ability to correctly diagnose the 
probability of payment by prospective debtors 
is remarkable, and his advice is largely sought 
by dispensers of credit. He would makean ad- 
mirable bank president. Apart from the world 
of business, Mr. Terry is a man thoroughly 
versed in literature and the sciences. Of late 
years he has taken deep interest in the study of 
astronomy, to which he has devoted much of his 
leisure time. 

Mr. Terry has an attractive and most genial per- 
sonality, and a happy home life in the city of 
Brooklyn. It has been the privilege and pleas- 
ure of the writer of this sketch, since early 
childhood, to have had the warm friendship of 
Samuel H. Terry, from which relationship he is 
glad to acknowledge much benefit. 


Tuomas B. Paton, 
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AND 


SUBSCRIPTIONS, 


The attention of bankers is invited to the list of cards of banks and bankers. published under 


the title ‘‘ Bankers’ Directory ” in our advertising pages. 


The price of these advertisements is 


only $10 a year, and we would be glad to receive orders from banks in different sections of the 


country authorizing their publication. 
business of a bank at nominal cost. 


They afford an excellent opportunity for increasing the 
Interested readcrs of the Journal are also requested to bring 


the publication to the notice of such of their friends as are not now subscribers, or to send us the 
names of those likely to find a work of this character of value, that we may make direct communi- 


cation. 
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BANKING PRACTICE. 


A DEPARTMENT DEVOTED TO THE PRACTICAL SIDE OF BANKING. 


A PLAN TO PREVENT COLLUSION BETWEEN BOOKKEEPERS AND 
CUSTOMERS. 


By the President of a New York National Bank. 


In order to secure proper attention to 
the wants of our city depositors, and to 
guard the bank from possible loss in 
consequence of dishonesty on the part 
of bookkepers, or of collusion between 
bookkeepers and dishonest dealers, we 
have adopted the following method tor 
handling this part of our business: 

The desks of bookkeepers of city ledg- 
ers are in an upper room of the bank, so 
as to prevent all intercourse between the 
bookkeepers and parties whose accounts 
are kept in those ledgers. Bookkeepers 
are instructed to take off a trial balance 
immediately there- 


once a month, and 


after they are transferred from one 


ledger to another, so that eech one’s 
errors are looked up and adjusted by 
another clerk. Bookkeepers are not 
permitted to make any entries upon the 


books of original entry of the bank, 


their duties being confined to posting on 


their ledgers and balancing pass-books. 
All charges to the accounts of city de- 
positors are made from the checks or 
charge tickets, which are entered upon 
Such 
charges are also entered by another set 


the debit books by check-clerks. 


of clerks upon voucher lists, which lists 
are called back each dav to the debit 
books to insure the correctness of both. 
The voucher lists, together with the 
vouchers, remain in the custody of the 
clerk who writes them up until the pass- 
when the 
footing of the list is compared with the 
footing of the debit side of the dealer's 


account upon the ledger. Any discrep- 


book is left to be balanced, 


ancy between them must be adjusted, 
with the knowledge and consentof both 
bookkeepers and voucher clerks. Balance 
ledgers are kept in charge of another 
bookkeeper for each city ledger, and 
separate postings are made to 
balance-ledgers by another set of clerks. 


these 


Everything pertaining to the accounts 
of city depositors is under the general 
supervision of an information clerk, and 
been 


the bank has 


established, termed 


a department of 
the ‘* Information 
Bureau,” for the receiving and delivery 
of pass-books to be balanced, or to have 
any entries made thereon, and for at- 
tending generally to the wants of the 
bank’s customers who ask for any infor- 
The 


other employees of the bank are not al- 


mation regarding their accounts. 


lowed to give such information, and all 
inquiries from dealers concerning thei 
accounts must be referred to this bureau. 
clerk 
opening upon the public room of the 


The information has a window 
bank which is easily accessible to cus- 


The clerk 
quired to give prompt and courteous 


tomers. intormation is re- 


attention to all persons applying at his 


window in relation to their business 
with the bank: to receive all pass-books 
left to be balanced, and to keepa record 
of the date of their receipt; to deliver 
the same to dealers or their representa- 
tives, and enter upon tis books of re 
cord date of 


the delivery, the num- 


ber of and to 


whom delivered. He is also required to 


vouchers surrendered, 


examine the record of outstanding cer- 
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tified checks before delivering the bal- 
anced pass-book, and ascertain if there 
are any outstanding checks for the ac- 
count, and should there be such checks 
recorded, he is required to examine the 
vouchers and ascertain if the checks 
have been paid and charged to the ac- 
count of the dealer instead of to 
certified account. 


the 
Every pass-book that 
is balanced before the delivery of the 
same he is required to compare with the 
balance ledger and see that the balances 
as brought down by the bookkeepers 
agree with those upon the balance ledg- 
er. He is also required to investigate 
any differences he may discover by this 
comparison, and report to the chief clerk 
or an officer of the bank anything ap- 
pearing irregular in the slightest de- 
gree. After comparing the balances he 
initials the same as being correct, and 
he must not deliver any pass book until 
the balance as stated thereupon has been 
examined and found correct. He also 
examines, verifies and initials all entries 
and alterations made upon the pass- 
books by the ledger keepers in balancing 
the same, and sees that requests from 
dealers to have pass-books balanced at 
once, or at any stated time, are complied 
with, The information clerk also keeps 
a record of dealers’ accounts, and exam- 
ines frequently the dates upon which 
their pass-books were balanced, and is 
required to see that every pass-book in 
the bank is balanced at least once in two 
months, He follows up very closely this 
matter of getting in pass books; and if 
customers do not respond to his re- 
quests, he reports the fact to the chief 
clerk or an officer of the bank. 
Whenever pass. books are presented to 
the loan-clerk, discount clerk, collection 
clerk or receiving-teller, to enter up 
credits of the current day’s work that 


have been made in the various depart- 
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mentsand not yet placed upon the pass- 
book, they are required tosend the same 
to him for verification. He initials such 
entries, keeps a record of them, and 
verifies, by comparison with the credit 
books, after such books have been prop- 
erly closed for the day, these different 
entries. 

Whenever the bookkeeper enters upon 
the pass-books,credits which were made 
previous to the current day’s work, and 
not entered at the time, he is obliged to 
compare such entries with the credit 
book, and, if found correct, to initia} 
the entry upon the pass book before de- 
livery todealer. He is also required to 
see that credits written upon the pass- 
books subsequent to the dates of the 
transaction are marked thereon with the 
dates of both such entries and the ori- 
ginal credits upon 
bank. 


the 
He must investigate carefully all 


the books of 


differences in pass-books reported by 
tickets to be 
made as are necessary to adjust the diff- 
erences; and he must verify and coun- 


dealers and cause such 


tersign these tickets, keep a record of 
them and of the parties naking the 
errors, and also have the tickets coun- 
tersigned by an officer. 

In taking off the trial balance at the 
end of the month, the balance-ledger- 
keepers are instructed to note the bal- 
ances of each of the dealers on a separate 
book. The ledger-keepers do the same. 
They are then handed tothe information 
clerk to strike the difference, and if 
there beany, to thoroughly investigate 
such differences and see that they are 
The ledger- 
keepers are required to balance pass- 
books at once when so requested by the 
information clerk, and to have all pass- 
books balanced and ready for delivery 
at the time specified by him. Special 
efforts are made to balance all pass-books 


properly adjusted city 
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within twenty-four hours from the time 


they are left with the bank. The city 


ledger-keepers are also required to re- 
port to the information clerk any errors 
in, or omissions from, the pass-books, 
which they may discover in balancing, 


and have him verify and initial upon the 
pass-books the change necessary for 
them to make. They are required to 
furnish him promptly any information 
he may require from their books, and to 
keep their ledgers footed closely, so 
that a balance can be struck readily 
when required. They are not permitted 
to enter upon pass-books any credits 
which may be of the current day’s work 
but must refer all requests of this char- 
acter to the information clerk. 

The receiving teller is required to 
enter upon the pass-books all deposits 
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of the current day, whether such pass- 
books are presented at the time of mak- 
ing such deposits or later in the day; 
but all deposits of a previous date must 
be entered upon the pass-books by the 
city ledger-keepers at the direction of 
the information clerk, who verifies the 
originalentry. The receiving-teller also 
keeps a record of dealers who habitually 
make deposits without their pass books, 
and is requiredtoreportthem, The in- 
formation clerk is prohibited from mak- 
ing any charge tickets or credit tickets 
or any entry whatsoever upon the books 
of the bank, except upon the record 
books of his own desk. His duties, so far 
as they relate to the entries of accounts 
of the city dealers, are solelythose of an 
investigator of errors, a verifier of en- 
tries, balances, and adjustment of errors. 


HOW CAN CHECKS BE BEST PROTECTED ACAINST SUCCESSFUL AL- 
TERATION OR RAISING? 


In the last Journal we published cir- 
culars, issued by the Texas and Georgia 
bankers’ associations, citing recent in- 
stances where checks had been purchased 
from interior banks for small amounts, 
then successfully raised and paid by the 
drawees at their increased amounts, not- 
withstanding the protection of tinted 
paper and check-punched holes. The 
protective remedy suggested was that 
no drafts be sold or paid to strangers 
without identification. Commenting on 
the frequency of successful swindles of 
this character, we invited discussion of 
the subject of the best means of protec- 
tion as one of present practical import- 
ance. 

In response, we have received several 
interesting communications from bank- 


ers, and _ from 


the correspondence 
seem that there is at 
least one practicable plan, that has been 
in use for a number of years by the First 
National Bank of Chicago and many 
other financial institutions, that consti- 
tutes an effective preventive of any such 
operations as caused loss to the Mutual 
National Bank of New Orleans, who 
paid a check raised from $18 to $1,800. 
The publication of the information we 
have gathered, both by letter and per- 
sonal inquiry, will be of practical bene- 
fit to all interested in making checks 
impregnable and their payment for fic 
titious amounts impossible. It will be 
incorporated in this brief article review- 
ing the various methods at present in 
vogue. 


evolved it would 
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Check Punches. 

There are various types of these ma- 
chines manufactured, but, while they 
are all useful on the principle that the 
harder it is made to alter a check the 
less likely will the forgery be attempted, 
recent forgeries have demonstrated that 
punched figures fall short of insurance 
against loss, as the perforations can be 
filled in with pulp and ironed down 
smooth, and the fraud be successfully 
perpetrated, 


Checks With Marginal Figures. 

We have received from Mr. George 
E. Loomis, of Attica, N. Y., a design 
of check, containing marginal figures, 
as follows: 


J. Hi. 


Altica, N.Y. 


Pay to the order of 


Not valid if drawn for a larger aunount than left on margin. 


LOOMIS & 


37! 


ready for immediate use. Then, after filling 
out a draft for, say $18, we use a paper tearer 
of tin and tear it, leaving on the 20. If draft 
was for $310, we would leave on the $400. No 
one would buy a large draft and attempt to 
raise it $50 or $75. 

This design would seem very effec- 
tual, unless it would be possible for the 
forger to cut off the marginal figures 
entirely, and then build out the check 
with paper pulp and re-lithograph the 
figures. We do not profess to be ex- 
perts on this subject, but upon inquiry 
of manufacturing stationers, they say 
this could be done. 


Tinted and Safety Paper. 


It has also been demonstrated that 
the protection from what is known as 


SON, 
tet 


BANWERS. 


Dollars. 


In current funds. 


TO THE 
MERCANTILE NATIONAL BANK 


or New 


Concerning this, Mr. Loomis writes: 


‘I take the liberty of sending you a draft de- 
signed by the writer,and in use by this institu- 
jon, that will effectually prevent any such in- 
reasing, I think. Our books come five to the 
“age, with a stub. When in use, we first cut a 
parge number of them lengthwise, so as to be 


YorK. 


defeated. The 
removed by the acid 
which takes off the ink, can be replaced 
so skillfully that the change baffles de- 
tection. 


tinted paper can be 


tinted surface, 
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Investigating this matter of ‘“‘safety 
papers,” the establishment of Under- 
wood’s in New York city, has been vis- 
ited. This concern claims to manufac- 
ture a paper which affords absolute pro- 
tection against check-raising. They 
point out that their paper is manufac- 
tured upon an entirely different princi- 
ple from the ordinary tinted papers 
designated as ‘‘safety.”” The latter are 
constituted by placing a colored surface 
upon an ordinary white paper, whereas 
in the manufacture of the Underwood 
paper a combination of chemicals is in- 
corporated in the pulp and thoroughly 
precipitated into the fibre, becoming a 
part of the stock of which the paper is 
made, and forming 18 percent. of the 
weight of each individual fibre. These 
chemicals, it is claimed, the 
paper so very sensitive that the slightest 
touch of any acid will produce a stain 
as deep and distinct as ink itself, and 


render 


there is no power in chemistry to re- 
move such a stain or restore the original 
color. Underwood & Company assert 
that no check written upon their chem- 
ical safety paper has ever been success- 
fully raised. 


A System of Advice Tables. 
The following letter received 
from O. Mosher, cashier Exchange State 
Bank, Walnut, Iowa: 


was 


WALNuT, Iowa, April 14th, 1894. 
Editor Banking Law Journal: 

DEAR Sir: I notice in the Journal of April 
Ist a short article on raising bank drafts, and 
you suggest a remedy and invite discussion. 

The First National Bank of Chicago have in 
successful operation a system of private marks, 
known only to the drawer and drawee, that is 
easy, practical and makes it absolutely impos- 
sible to raise a drafton that bank without de- 
tection, unless the drawer should take the 
swindler into his confidence. Yours truly, 

O. Mosuer, Cashier. 


Acting upon this suggestion, we wrote 
the First National Bank of Chicago 
asking the favor of a brief statement of 
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the system for publication in so far as it 
might be consistently done without 
making public the private marks them 
selves. To this, the following reply has 
been received: 


Cuicaco, April 2oth, 1894. 
Editor Banking Law Journal: 


Dear Sir: We have your esteemed favor of 
the 17th instant, asking us about the system of 
protection against check raising which 1s in use 
between our correspondents and ourselves. We 
would say that your information is correct. We 
have been using a system for protection, not 
only against raised drafts, but pure forgeries 
called ‘* The H. L. Kent Advice Table System,’ 
for the past eight years. As you will seein our 
Mr. Gage’s letter of recommendation in a cir- 
cular, which we inclose, issued by the Kent 
Anti-Forgery Company, who now control the 
use of this device, we have saved ourselves 
many thousands of dollars and have been af- 
forded protection against loss in the payment of 
exchange issued by our correspondents under 
this method. Would say, however, that we 
hardly feel at libertv to describe very minutely 
the system, as the Kent Anti-Forgery Company 
seem to prefer to only explain the system to 
those who are using it. We may say in a general 
way that the device is one extremely simple, as 
drafts under a certain amount require no extra 
attention either from the drawing bank or its 
correspondent. Drafts above a certain amount 
are made to bear what are called ‘‘ advice num- 
bers,”’ which indicate to the paying bank both 
the genuineness of the check and the tact that 
it was drawn for about a certain amount. Pcr 
example: A draft of $1,400 would bear a cer- 
tain advice number when issued by a given 
bank on its correspondent, the next draft issued 
by the same bank if for the same amount, bear- 
ing an entirely different number, or if of a diff- 
erent amount would bear a different advice. The 
scheme by which the proper numbers for the 
advice of these drafts is determined, while very 
simple, is very ingenious, and makes it practi- 
cally impossible for any one to take advantage 
of the system, even should they understand 
thoroughly the methods used. Each drawing 
bank has a system of signals for its own especial 
use. Thecheck raiser finds himself baffled at 
once because the proper advice number for a 
small check would not be proper for a larger 
one. 

We feel that you can hardly gather much in- 
formation from this letter, but compelled as we 
are to a certain extent to maintain secrecy, we 
have done the best we can for you. 

Yours truly, 
F. E. Brown, 
Ass’t Cashier. 


The circular of the Kent Anti-Forgery 
Co. sent with this letter, contains re- 
commendations from a large number of 
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prominent bank institutions who use the 
system. We reprint that portion of the 
circular which gives a general idea or 
description of the system, particular ex- 
planation of the plan and details of exe- 
cution not being, in the nature of the 
case, set forth, 


It is with considerable satisfaction that we 
are able to present to the financial and business 
world a practical and effective system of pro- 
tection against forgeries. What we are offering 
is not an experiment, but a demonstrated prac- 
tical success, which has been in daily but secret 
use by the First National Bank o Chicago for 
over eight years. It has secured the sanction 
and endorsement of many of the leading finan- 
cial authorities throughout the country. We 
reserve the explanation of the plan, as well as 
the details of its execution, for confidential cor- 
respondence. As toits simplicity and ease of 
operation, our best argument is furnished by 
those who have used the system for years. We 
protect, not only against changes in amounts, 
but also the signature against forgeries, and do 
away entirely with the cumbersome method of 
sending daily advice letters, each draft, etc., 
being its own advice on presentation. Since 
only those who are auth rized to sign drafts (or 
confidential assistants) are familiar with the 
key, a draft. check or other paper protected by 
this device is absolutely forgery-proof and the 
professional check raiser, valuing his liberty, 
will never operate on and present a_ protected 
draft or check at the paying banks, being certain 
of immediate detection The same is true as to 
detection of forgery from whatever source pre 
sented. 

From this statement it can be readily inferred 
that with the introduction of this system a pro- 
portionately greater risk will atta-h to unpro- 
tected paper, as such will naturally be singled 
out as a special mark for succes ful alteration, 

This invention is entirely independent of 
safety paper and all mechanical means of pro- 
tection, which, while good in their way, have 
ceased to baffle the skill ot the expert forger and 
have proved,to say the least, their insufficiency. 

Henceforth all banks and mercantile institu- 
tions who wish to feel safe with their accounts, 
should not omit to avail themselves of a more 
perfect system of protection, such as we are 
offering. Being confident of its merits, and 
knowing that a careful investigation will confirm 
our opinion, we will promptly answer all in- 
quiries,explaining particulars regarding the use 
of the system, price, etc. The system is not 
sold, but leased for a moderate charge per year. 


Protection for Purchasers. 
In considering the effectiveness of the 
private mark system of protection above 


described, the ‘‘intermediary purchas- 


er” phase of the subject must not be 
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overlooked. Such a system as the Kent, 
doubtless, is entirely adequate to pre- 
vent loss to the drawee bank, but its 
benefits are, in the nature of the case, 
limited to drawer and drawee. Some 
other means of protection must be used 
for that large class of intermediate hold- 
ers, who purchase and give value for 
drafts after their issue and before their 
presentation for payment. The follow- 
ing item just clipped from a contempor- 
ary, illustrates the latter class of tran- 
saction: 

On April 25th, the Valley National Bank of 
Des Moines cashed a draft for $1,600, drawn 
and indorsed by F. M. Nichols, cashier of the 
Atlantic National Bank, and payable to R. L. 
Goodwin, After payment discovery was made 
that the draft had been raised from $16 to $1,600. 
The police were put on the trail, and the crook 
was caught as he was about to take the North- 
western train to Chicago. The man is 60 years 
old, and his name is believed to be Frank Wil- 
son, who recently served a term in the peniten- 
tiary for pocket-picking. 

While it is true that the party most 
vitally interested is the purchaser him- 
self and the drawer and drawee may 
both legally proceed on the principle, 
let the purchaser beware, and use no 
further precautions than are necessary 
to detect forgery at the place of pay- 
ment, still it should be to the interest of 
all checkdrawers to guard their issues 
against forgery or alteration in any 
event. The only safe-guards which the 
purchaser can, h mself, use are, care in 


cashing drafts for questionable parties, 
and inquiry of drawer, before payment. 
The rest he must leave to the drawer. 


The information thus gathered we 


trust will be of benefit to many readers. 


RECOKD OF DRAFT. IN TRANSIT. 

A communication which we publish in 
the column of Inquiries shows a peculiar 
situation. A draft, taken on deposit 
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and passing through several correspond- 
ing banks, is finally lost in the mail,and 
none of the banks have made any record 
of the drawer of the check, and do not 
know who to ask for a duplicate. The 
fact that all the banks connected with a 
single collection item fail to make any 
record of it, sufficient for identification 
in case of loss, leads to the supposition 
that there exists in many banks a de- 
fective, or entire absence of, system of 
record-keeping of collection items re- 
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ceived and forwarded, and that they 
may be subjected to much trouble in 
case of loss. This is a topic of practi- 
cal importance and we would like to re 


cieve from bankers, for publication in 


our next number, letters discussing the 


matter, and describing what means are 
employed to preserve a record of paper 
received and forwarded, so that the 
bank is not obliged to rely on the 
chance of some other bank having the 
information at hand. 


D. D. McKoon. 


Ex-Judge D. D. McKoon, of the New York 
Bar, was born in Herkimer county, N. Y., on 
October 17, 1827, and comes of good Scottish- 
American ancestry. His great-grandfather, 


James McKoon, came to this country and settled 
in Herkimer county, where his descendants fol- 
lowed the vocation of farming. The subject of 
this sketch is a son of Martin Jr. and Margaret 
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McKoon, and was educated in the Fulton Acad- 
emy, Oswego county. His legal training was 
gained in the office of Judge Ransom H. Tyler, 
and his admission to the bar took place in 1854. 
He atonce began the practice of hig profession 
at Phoenix, was associated in law 
with Francis David, who is now serving his 
second term as Surrogate of Oswego county. 
While located at Phoenix, Mr McKoon was 
elected to the County Judgeship for three con- 
secutive terms, but in 1862, at the beginning of 
his third term, resigned his position to enlist in 
the army. He joined Company D, 110th Regi- 
ment, New York Volunteer Infantry, and went 
to the front. He was made First Lieutenant of 
his company and during a portion of his time 
acted as adjutant of the regiment, but his mili- 
tary career was cut short through an attack of 
typhoid fever, which illness necessitated his re- 


where he 


tirement from the army and was ofsuch severity 
as to incapacitate him from mental or physical 
In 1866 he 
resumed the practice of law in Middletown, 
Orange county, and for three years of his time 
at that place was a partner in the law firm of 
Foote, McKoon & Stoddard. In 1874 he came 
to the Metropolis and opened an office, at the 


work for the three following years. 


same time and for three subsequent years, re- 
taining one in Middletown. He finally devoted 
his entire time to his New York business, and 
five years ago admitted his son, D. Gilbert Mc- 
Koon to partnership, under the firm name of 
D. D. & D. G. McKoon, which about two years 
ago became KcKoon & Luckey upon the ad- 
mission to membership of David B. Luckey. 


JAMES 


The New York bar includes men eminent in 
the various special departments of law, and in 
the practice of the profession as applied to cor- 
porations and financial institutions few names 
have gained as high a distinction as that of 
James B, Dill, who is recognized for the astute- 
ness and soundness of his legal opinions as a 
corporation lawyer. 

He was born on July 24th, 1854, at Spencer- 
port, N. Y., and is descended from a line of an- 
cestry which included many eminent men in 
His father, 
Rev. James H. Dill, was a native of Massachu- 
setts, and his mother was amember of the well- 
known Brooks family of Connecticut. James 


the fields of intellectual endeavor. 


Judge McKoon has confined his practice to the 
civil department of the law and made a special- 
ty of real estate litigation. His career has not 
only been financially successful, but is also un- 
marked by a single unprofessional act, and he 
is accordingly highly esteemed and respected 
by both bench and bar for his honorable meth- 
ods and integrity of character. Judge McKoon 
was married in 1852 to Miss Mary, daughter of 
Andrus Gilbert, of Oswego county, whom he 
and an only son survive. At present he is a di- 
rector in and treasurer of the Richmond Home- 
stead Association of New York, capital $50,000, 
and President of the Mannahasset Park Associ- 
ation, of Monmouth county, N. J. He is vice- 
president and a director of the Frontier Bank of 
Niagara Falls, N. Y., which was organized and 
commenced business in June, 1893. Jacob Bin- 
genheimer, of Niagara, is the president of the 
institution and John S. Macklem, the cashier, 
both gentlemen being also directors of the bank. 
The other directors are Franklin Fletcher, Henry 
Durk, Alex. J Porter, M. Brown and John Krae- 
mer, all of Niagara Falls; D. Gilbert McKoon, 
New York city, and Nathaniel W. Norton and 
Iving E. Waters of Buffalo Messrs 
Bros. of Buffalo, are counsel to the bank, which 
is in a prosperous condition. 

Judge McKoon’s chief recreation consists in 
looking after his large and various real estate 


Norton 


interests and in travelling. He has assigned 
most of the detail law practice to the junior 
members of the firm, and acts more in the ca- 
pacity of counsel than as active practitioner. 


D. 


B. DILL. 


B. secured his preparatory training at Oberlin, 
Ohio, entered Yale College and was graduated 
in the class of 1876 with the Bachelor of Arts 
degree. His legal education was obtained in 
the University of the City of New York from 
which hereceived his Bachelor of Laws honor,in 
187g, and he immediately commenced the prac- 
tice of law. He early made a specialty of cor- 
poration and financial law, in which he has 
since become distinguished by reason of his pe- 
culiar and superior qualifications for this branch 
In 1881 he formed the firm 
of Dill, Chandler & Seymour, which is composed 
of men of almost equal reputation. It is said, 
upon excellent authority, that Mr, Dill is coun- 


of jurisprudence. 
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sel for more banks, trust companies and cor- 
porations than any individual lawyer of the 
New York bar. His practice is of such dimen- 
sions as to keep him constantly busy and pro- 
duce a handsome income, while his own pro- 
fessional methods are such as to command the 
respect of all. 

Mr. Dill’s activity and usefulness have not 
been confined to his professional career, but 
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Trust Co, of New Jersey, and member of the 
committee to revise the laws of that state. He 
is an ardent advocate of out-door recreation and 
is President of the Orange Riding Club, as well 
as amember of other clubs of that place. Mr. 
Dill’s reputation as an astute and level-headed 
man, of affairs, has led to his selection as a di- 
rector of the New England Street Railway Co., 
and other large corporations. 


James B. DILL. 


both his private and social life have been con- 
spicuous for successful endeavor and well di- 
rected effort, as is instanced in the positions of 
trust and honorto which the confidence of his 
fellow-man has raised him, 

He is a resident ot Orange, N.J., and has a 
summer residence at Huntington, L.I. Heisa 
Cirector in the Peoples’ Bank, of Orange, Vice- 
president of the Orange Trust Co., Chairman of 
the Executive Committee of the Corporation 


In 1880, he married Miss Mary W. Hansell,ot 
Philadelphia, and has a family of three daugh- 
ters. Despite his remarkably busy life, Mr. 
Dill has devoted much time to charitable work, 
and for the past fifteen years has been counsel 
for the Relief Association of Dr. John Hall’s 
Church of this city. He is a member of the 
Bar Association and Lawyers’ Club of New 
York. 

D. 
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DEPARTMENT. 


ACCOUNTANCY. 


These columns are intended to embrace topics of interest to accountants, and discussions of, and decis- 
ions upon, matters of law involved in various branches of accountancy. Cases bearing upon the management 
and distribution ot trust estates and property are published under this head. These are of importance to 
trust companies, bankers, and all others charged with the management of trust ee ae well as to ac- 


countants employed to investigate trusts, make reports, and assist in the rendering o 


accounts. 


THE ACCOUNTANT IN THE UNITED STATES. 


Cortributed by Frank Blaeklock, Expert Accountant, Baltimore, Md. [12th Article.] 


Accountants’ Certificates. 


In the December ist, 1893, number of 
the Bankinc Law JourNAL the value to 
be attached to the certificate of a public 
accountant was fully discussed, but the 
subject was by no means exhausted. A 
public accountant’s certificate should be 
like Caesar's wife. Until that principle 
is fully recognized it is useless for ac- 
countanis to wash hands of this 
matter behind any form of words, as 


their 


did the managing partner of a business 
who promised his dormant partner that 
the concern would give no notes, and 
then accepted drafts in the firm's name, 
defending himself by contending that 
an acceptance Was not a note; or, as in 
told his 
creditor that certain property had no 


another case where a debtor 


mortgage on ‘it, which statement was 
technically the truth, but the property 
by irredeemable 
ground rent which more than covered 
the entire value. 


was encumbered an 


As in nature, so in the profession of 
accountancy—the survival of the fittest 
is the inexorable law. Public account- 
issue a certificate of 


past results from which an investing 


ants can no more 
public may infer future profits, and not 
expect to be held morally responsible 
for a failure to have those expectations 
realized, than can a banking house ex- 
pect to keep in good repute by market- 
ing investments by which people lose 


their money. An accountant’s good 
name is his trading capital, and the best 
authority we have advises to avoid even 
the appearance of evil. An accountant 
employed by private parties may explain 
his certificate or report in a conversa- 
tion, but to give a certificate to be used 
in connection with a public prospectus 
Unless 
satisfies himself from 
aliunde evidence that the certificate he 
gives the the whole 
truth nothing but the truth, the 
probability is that, if any misfortune 
comes to the concern, the public, justly 


is afar more serious matter. 
the accountant 
contains truth, 
and 


or unjustly, will regard him as a traitor 
who, for forty pieces of silver, would 
betray the Saviour, the Apostles and 
the whole Christian church. 

No be 
yvood for any time with a life insurance 
company if the recommended risks died 
unreasonably soon, nor with a fire in- 
surance company if the risks burned too 
often; 


examiner's certificate would 


nor would a lawyer long retain 


the confidence of the public by losing 
his clients’ 


Accountants 
not fools, no profession being further 
removed from ignorance of any kind 
respecting the use to which their certifi- 
cate is to be put. 


money. are 


Public accountants 
should have only to do with promoters 
who bear the highest character and 
record for excellent judgment and in- 
tegrity, and promotions that will bear 
the most searching investigation. Bet- 
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ter not take the work, boys, if you 
would not be willing to take your fee in 
stock of the promotion, to be held by 
you until the crack o' doom. 
Auditors. 
‘Our lives are what we make them.” 

In this the close of the nineteenth 
century, the struggle for recognition 
pervades all classes, for, thanks to a 
kind Providence, these United States 
afford to everyone the opportunity to 
advance their position in life. 

In every vocation leaders arise who 
develop with the times and rise to the 
occasion, the pressure from below caus- 
ing those in the upper class to look well 
to their position. New men developing 
claim recognition from a critical public 
who have been too painfully educated 
to be shortly again humbugged, and 
are too profitable not to be dealt with 
fairly. 
world, handsome and elaborate build- 
ings and furnishings for banks and trust 
companies indicate their desire to excel 
in the estimation of the people 
improvements are not suggestions from 


In the financial and investing 


These 


the top, but are forced by the submerged 
their effort 
rise, and it is good for all executive 


tenth from the base in Lo 
managers to ponder well before turning 
down a new improvement, suggestion 
or unique idea which may at first look 
like an innovation on the good old way, 
for they might be rejecting an angel in 
disguise, only to have their competitor 
invite in and care for the heavenly vis- 
itor, 

That reform in railroad and corporate 
accounting to the public is badly needed 
is forcibly set forth in a very incisive 
circular letter of Messrs. John H. Davis 
& Co., prominent bankers of New York 
city, headed a ‘‘ Vital Need,” and pub- 
lished in the BANKING Law JourRNAL of 
December 15, 1893. The suggestion of 
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Messrs. Davis & Co. to have the annual 
or semi-annual balance sheet of railroads 
and other corporations certified to by 
independent accountants will be readily 
seen to be a most excellent one by any- 
one familiar with corporation account 
ing. 
will be readily admitted by an investing 
public when attention is called to the 
fact that in all 


The necessity of such certification 


the wrecks of tne hard 
year just closed, but a very small pro- 
portion bore the certification of account- 
ants of standing in the community, 
either in this country or England, at the 
time the money of the people was first 
put in, and that these few exceptions 
would, like in mathematics, prove the 
rule. Professional accountants value 
their good name too highly to be bought 
to say what they do not think is correct, 
and it is safe to say that many public 
accountants have refused in the past to 
have anything do with 
mushroom or absolutely rotten corporate 


to numerous 
enterprises, preferring to lose present 
fees than not to have the public properly 
informed, in spirit as well as arithmetic, 

But some doubting Thomas will rise 
up and say, ‘‘ Who wili audit the au- 
ditors under this new order of things?” 
Well, that will be quite easily provided 
for by inserting in the auditor’s certifi- 
cate the rule that the same firm of ac- 
countants shall not be allowed to audit 
the accounts oftener than once every 
three years; or, in other words, arrange 
to have the professional accountants 
audit each other. This would result in 
elevating the professional standard to 
the highest point, for no public account- 
ant would like to have another account- 
ant decline to build on his work. So, 
too, under the practical workings of this 
plan, different members of an executive 
board would have the opportunity of 
nominating their own selection of au- 





ACCOUNTANTS' 


ditors tor different years, and in that 
way having their own suggestions fol- 
lowed for the general good, and so the 
best accountants would win with the 
public, and the business would go tothe 
man of high principles who will not 
stoop to hustle for work among his 
financial friends. 
ahead of influence, 
would have but little show against 
brains. If an accountant knew his work 
vr certificate would be absolutely sub- 


ject to the friendly criticism of another, 


Merit would come 


out .and wealth 


the natural result would be that matters 
would not get into a rut, and it might 
sometimes happen that, after several ac- 
countants had quietly declined to con- 
nect their names with certain companies 
in any way, the stockholders, or even 
comatose directors themselves, might 
conclude that something was wrong in 
their own little state of Denmark; and, 
as the first loss is always the best, the 
result of a digging up would be a more 
respectable dividend by an assignee than 
it is now the custom to look for, or a 
reorganization in which the committee 
would have something more to work on 
than two streaks of rust and a right of 
way. Doubtless most executive man- 
agers will fully agree with Messrs. Davis 
& Company’s suggestion that an ac- 
countant’s certificate is mighty good for 
**the other feller,” but ‘‘ really it would 
be a useless expense for my own com 
pany.” 
Auditing. 

One of the most interesting questions 
that is being presented to the profes- 
sional accountant of to day is the sub- 
ject of auditing, together with the moral 
and financial responsibility attaching to 
the auditor. It often happens that a 
public accountant is requested by some 
banker or merchant to audit accounts 
in somewhat the following phraseology: 
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“Mr. Accountant: Our directors (or my 
partner, as the case may be) have con- 
cluded to have our books examined, and 
would like to have you do (or estimate) 
the work, as we see by reading the ap- 
plication for a renewal of the bonds of 
our clerks we are required to state that 
our books have been audited;” or ‘‘ we 
are going to make a stock company of 
our business, and would like to have 
your certificate;” or some other of nu- 
merous reasons are given, some of which 
are correct and some merely to hide the 
real one, on the principle that language 
was given toconceal thoughts, not to tell 
all one knows. 

The accountant, probably asking for 
more specific told: 
** Well, we know your standing is good, 
anc all we want is your certificate saying 


information, is 


everything is all right.” 

While, no doubt, this is a very com- 
plimentary way of putting the case, it is 
far from satisfactory to a high-toned, 
conscientious accountant, who, in view 
of the recent discussion that has been 
going the rounds concerning account- 
ants’ certificates, and being perfectly 
familiar with the remarks of Mr. Justice 
Stirling, in the action of the Leeds Es- 
tate Building and Investment Company 
v. Shepherd, 36 Ch. D. 787, feels his 
good name to be at stake. In that case 
his honor held that it was the duty of 
an auditor of a company’s accounts not 
to confine himself to verifying the arith- 
metical accuracy of the balance sheet, 
but to inquire into its substantial accu- 
racy, and to ascertain that it contains 
the particulars specified in the articles 
of association, and that it is properly 
drawn up so as to contain a true and 
correct representation of the company’s 
affairs. Also that, as (in this particular 
matter) improper payments by directors 
were the natural and immediate result 
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of breach of duty on the part of the au- 
ditor, he was liable in damages in the 
amounts so paid. And in another case 
the auditor was not allowed to plead ig- 
norance or omission of entries, to escape 
liabilities charged to him (the auditor) 
on a collapse of the company. 

The accountant, consequently, feels 
that his reputation is involved in every 
audit certified to by him, no matter how 
well guarded in words his certificate 
may be drawn; for, so long as the pub- 
lic and the law hold an accountant’s 
certificate for what it does not contain as 
well as what it does, so long will the 
professional work of an audit be looked 
upon as one of the highest branches of 
accountancy, and only to be followed 
by those of the profession whose stand- 
ard of integrity and intelligence is of 
the most advanced grade. 

In auditing, an accountant should be 
careful to guard against errors of omis- 
sion, commission and principle; in other 
words, the object of an audit should be 
to technical 
errors, and more particularly to see that 


detect fraud, to correct 
all entries are based on proper principles 
of accounting. The extent of an audit 
will vary with each individual case, and 
the common ‘'horse-sense”’ of the ac- 


countant will be called constantly in 


use. A very clear understanding and, if 
possible, written instructions should be 
had before starting in with the work, 
and unless everything is entirely satis- 
factory to the accountant, he had better 
let 
final balance 
should be constantly on the sharp look- 
out for contingent liabilities, sometimes 


it alone. In the preparation of a 


sheet, the accountant 


in the shape of bills receivable which 
have been discounted with the indorse- 
ment of the obligee on them, as the 
average bookkeeper generally treats 
these discounted notes as having been 
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paid, so far as his books are concerned, 
and is very much like the individua! 
who, when he gave his note, regarded 
the account for which it was given as 
having, to all intents and purposes, been 
paid, and was only awakened to the re- 
sponsibility of an indorser and the mu- 
tability of all human things, by a visit 
from the notary’sclerk. In some trades 
it is the custom to go on mechanics’ lien 
bonds, and in fact most all businesses 
have what may be termed their contin- 
gent liabilities, which are but seldom 
entered on the books of account, but 
to cover which a very liberal reserve 


be An 


countant who undertakes the high and 


fund should maintained. ac- 
responsibie duty of auditing a set of 
books should be always prepared to hold 
himself responsible for unlooked-for 
contingencies, as it is the unforeseen 


which generally happens. 


Economies. 
**O wad some power the giftie gie us 
To see oursel's as ithers see us! 
It wad frae monie a bluncer free us 
An’ foolish noti n.” 

The year of 1893 will be a memorable 
one to many by reason of the great re- 
duction of incomes, effected in many 
ways from the loss of salary, etc., of the 
presidents of those corporations who are 
about winding up their business careers 
and are now in process of reorganization 
or liquidation all down the line until the 
hard history of the year’s troubles are 
lost sight of, but still continue in the 
short and simple annals of the very poor. 
With the beginning of the year 1894, the 
executive heads of many banking, mer- 
cantile, manufacturing and transporta- 
tion interests are confronted with a bal 
ance sheet that shows clearly that some- 
thing must be done. But what to do is 
the question. 

Apart from the fear of actual want, 
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the mind of the wealthiest financier dif- 
fers but little from that of the humblest 
of clerks; in fact, just about these times 
the clerk, if he is of the right stripe, 
having a little accumulated capital, 
youth and good health, is far happier 
than the banker who knows that 1893 
gave him a close call, and to whom the 
loss of prestige and wealth would mean 
annihilation. A business career may be 
likened to a game of cards. The hands 
are dealt and piayed, the players win or 
lose, keep in or get out, as they may 
elect or be forced by citcumstances, and 
the game goes on. The public account- 
ant has a broad field to view life and 
generally knows a thing or two, and but 
few there are who could not trace the 
failure of many an apparently prosper- 
ous institution to the bad economy of 
the office management. There seems to 
be less progression in office manage- 
ment than in almost any other branch 
of business life. The system of book- 
keeping used in the accounting between 
Shylock and Antonio is still taught in 
some schools, and but few banks have 
fallen into line with the Boston system 
of bank bookkeeping, which is much 
superior to the method used in Venice 
in the middle centuries. 

How many counting rooms still have 
their old Newman Noggs? The canal 
has given way to the railway, the clipper 


ship to the ocean greyhound, electricity 
is being introduced into all branches of 
life, the cost of production and trans- 
portation is occupying leading minds, 


but the record of all these results a:e 
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kept in the good, old-fashioned way; 
and when economies are required, the 
only thing thought of is to reduce the 
office force, throw more work on the 
already overworked bookkeeper, with 
no increase and sometimes a decrease of 
pay, and should any change in the 
clumsy method of keeping the books be 
suggested that will lighten the labor, 
the executive head resists, saying that 
the old way is good enough for him. 
And when the accountant comes in to 
make up a statement for the official re- 
ceiver, there are generally to be found 
bad debts that could have been saved 
or avoided by a well conducted credit 
department, and outstanding accounts 
which should have been collected by a 
good office man, enough to have pre- 
vented the failure. As the old feudal 
system consisted of retainers of high and 
low degree and gentlemen's gentlemen, 
so the financial barons of the nineteenth 
century have their lawyer, broker and 
other professionals retained by the 
year, 

As the world grows wiser and compe- 
tition sharper, so will the revision of the 
counting-room be accomplished by pro- 
fessional accountants, with a saving of 
expenditure and increased returns; and 
the merchant of the future will be grad- 
ually educated by his banker in a plea- 
sant conversational manner to the neces- 
sity of having the highest grade of office 
management that can be had. This will 
accomplish more prosperity than all the 
reduction of wages will ever be able to 
work out. 





THE BANKING LAW JOURNAL. 


ASSOCIATED ACCOUNTANTS OF NEW ORLEANS. 


An Interesting Discussion of the Banking Business. 


The regular monthly meeting of this 
sterling association was held at their 
rooms on Thursday evening, April 12th, 
and was attended by quite a large num- 
ber of members. The reports of the 
secretary and treasurer showed the in- 
stitution to be inavery healthy financial 
After 
of the association had been completed, 


condition. the routine business 
the subject of banking was presented 
by William Palfrey, Esq.. cashier of the 
New Orleans national bank. 

Mr. Palfrey gave a most instructive 
discourse on the practical workings of a 
bank. - He divided his subject into four 
parts—first, the business of a bank; sec- 
ond, its officers; third, its employes; 
fourth, its machinery. 

He elaborated each head in a thor- 
ough manner, quoting from high bank- 
ing authority and giving hisown experi- 
and make clear his 
He defined 


a bank to be an organized and legalized 


ence to elucidate 
premises and conclusions. 


money lender, and, as such, it should 
endeavor, so far as possible, not to loan 
to any one particular branch of the busi- 
ness community in preference to an- 
other. That it should so distribute its 
loans that, no matter what financial com- 
plications might arise, its loans would 
be so diversified and its risks so divided 
that it would lose very little money. He 
not be or- 
for 
any one set of men or class of people or 
That a bank should 


endeavor to weld together the different 


showed that a bank should 


ganized or its business conducted 
section of country. 


classes and conditions of the community, 
so that all may contribute to its success 


and prosperity. He showed that it 


should loan a_ disproportionate 
amount to any one person or firm. He 
maintained that it was the duty of the 
patrons of a bank, when they desired to 


borrow money from the institution, to 


not 


make a full and frank showing of their 
financial condition. He said the money 
the bank was loaning was not the prop 
erty of the bank, but was the property 
stockholders and _ depositors, 
Conse 


be taken 


of the 
which the bank held in trust. 
should 
when granting accommodation to cus- 


quently, great care 
tomers, and hence the need for a thor- 
ough understanding of the financial con- 
dition of the patrons or borrowers of the 
bank. 
reference to an address on the subject 


All these points he sustained by 


by Mr. James G. Cannon, vice-president 
Bank of New 
He gave special attention to the 


of the Fourth National 
York. 
officers, directors and employes of the 
bank and their reciprocal relationship tu 
each other and to the institution, and 
showed that all should work as one har- 
monious whole for the success of the 
institution. 

At the conclusion of Mr. Palfrey’s ad 
dress a general discussion of the subject 
took place by the following members: 
P. W. Sherwood, R. S. Venable, N. 
Cluney, T. Clements, H. Daspit, A. M 
Benedict and Prof. George Soule. 

After this general discussion of the 
the sub 


matter Professor Soule ciosed 


ject by quite an extended history of 


banking. He commenced with the 
Bank of New Ilium, in the second cen- 
tury B. C., and followed the institution 
of banking down to the present time 


He gave special attention to the Bank 
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of Venice, organized A. D. 1171, which 
was for many ages the admiration of 
Europe. He defined the ‘‘wild-cat” 
system of some fifty years ago, which 
played financial havoc with the people 
in the western states. He reviewed the 
specie fund system, the Suffolk bank 
system, the safety fund system, the free 
banking system, and the present United 
States national banking system, con- 
trasting each with the other, and showed 
the points of merit possessed by the 
present national banking system over all 
the other systems, He also paid his 
Bank of the United 
States, which was organized in 1816 and 


respects to the 


which closed its doors in 1840, after 


losing its entire capital of $35,c00,000. 
The next meeting of the association 


will be held the second Thursday in 
May. 


The Rule as to Computation of Interest 
on an Accounting, 
Where a reference is ordered toascertain the amount 
of a debt by stating an account between the parties, 
interest on items will be allowed on the principle of 
* partial payments ”’ unless another method of com- 


putation was established by an agreement between 


the parties, 


Clift v. Moses, N. Y. Supreme Court, General 
Fourth Dept., Feb. 15, 1894. 


lrerm, 


In L. Clift (judg- 


ment creditor of Lucien Moses) against 


an action by J. 
Mary E. Moses and Lucien Moses to set 
aside certain transfers of real and per- 
sonal property made by Lucien Moses to 
Mary E. 
the court found 


Moses as fraudulent and void, 
trans- 
1880, 


Lucien Moses was only indebted to her 


that when the 


fers were made, in September 


in the sum of $12,157 18, and allowed 
the defendant, Mary E. hold 
the property transferred as security for 


Moses, to 


the debt of her husband, to that extent, 
and ordered an accounting before a ref- 
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eree. The action was brought in the 
fall of 1884 and brought to a trial in 
1890; and Mary E. Moses had disposed 
of a large amount of the property which 
was transferred to her, and had received, 
on account of the property so trans- 
ferred, rents, profits and income. The 
referee found, after stating the account, 
that the defendant, Mary E. Moses, had 
received from the property transferred 
and disposed of by her, and from the 
rents and profits and income thereof, 
$518.70 more than sufficient to pay the 
indebtedness of $12,157.18, and the in- 
terest thereon from September 2, 1880, 
and that there were real estate and per- 
sonal property so transferied to her 
remaining undisposed of. 

The appellate branch (general term) 
reviewing the case, renders the follow- 
ing decision as to the proper mode of 
calculating interest in stating the ac- 
count: 

“It was in accordance with well estab- 


lished precedents for the trial judge to 


direct the referee, in stating the ac- 
counts of the parties, to take into con- 


In 


the 


sideration interest on the_ items. 
Butler v. Stoddard, 7 


chancellor, in ordering a reference to 


Paige, 163, 
the master in a case somewhat analogous 
to this, directed him to allow ‘interest 
as shall be just.’ That case was affirmed 
by the court of errors, (20 Wend. 509,) 
and is referred to approvingly by Judge 
Stewart, 

the 


Denio in Robinson v. supra. 


of 
adopted by 


Appellants complain of mode 
interest 


was the 


computation of 


the referee, which mode pre 


vailing among merchants, charging and 
crediting interest on the items on either 
the 


la 


the rule denominated 
Rule.’ 


Stoughton v. Lynch, 2 Johns, Ch. 209. In 


side under 


* Merchants’ which is stated 
Hart v. Dervey, 2 Paige, 207, it is said 
that the mercantile mode of computation 
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in cases of running accounts is the more 
convenient mode, and that it is not 
usurious, and may be adopted by par- 
ties who agree thereto. 

In the case before us there is no agree- 
ment of the parties upon which the mer- 
cantile mode adopted by the referee can 
rest. The referee was requested, in 
stating the account, to do so ‘upon the 
principle of partial payments,’ and an 
exception was taken to his refusal. It 
seems reasonable that Mrs. Moses should 
upon the $12,157.18, receive interest 
computed under the partial payment 
rule, (see Connecticut v. Jackson, 1 Johns. 
Ch. 16,) and that she should be allowed 
interest upon the sums expended for 
taxes, necessary repairs, and the items 
with which she is credited in the report, 
(Peyser v. Myers, |Sup.] 18 N. W. Supp. 
744, and cases cited.) In AZann v. Law- 
rence, 3 Bradf. Sur. 424, it was held 
proper to credit an executor with inter- 


est on sums expended out of his own 
money to discharge claims for the bene- 


fit of the estate held by him. This 
rule seems to us equitable and just, and 
that, when Mrs. Moses received moneys 
from theestate, she should be permitted 
to take therefrom the expenditures made 
by her, with proper allowance of inter- 
est, and the balance of the sum received 
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by her should be applied in extinguish 
ment of the indebtedness held by her, 
(Cowing v. Howard, 46 Barb. 584); and 
if the receipt and payment took place 
at the same time, ‘one sum should be 
allowed to compensate the other, as far 
as it goes.’ (Morton v. Ludlow, 5 Paige, 
519.) The interlocutory decree should 
contain a provision directing the a 

counting and allowance of interest upon 
the rule relating to partial payments,” 


AMERICAN ASSOCIATION OF 
PUBLIC ACCOUNTANTS, N. Y. 


Amendments to By-Laws passed at a 
regular monthly meeting of the Asso- 
ciation, held at 122 West 23d street, 
New York, on Saturday, April 14th, 
1894, at 4 P. M. 


IN RELATION 


Resolved:—That all 
Association be prohibited from adver- 


TO ADVERTISING. 


members of the 


tising in any shape or manner their vo- 
cation and calling and setting forth the 
nature, or special features of their busi- 
ness, but that the insertion of a card in 
any regular authorized journals or pa- 
their and 


pers indicating profession 


giving address, etc., is permissible. 














BIOGRAPHICAL. 


NELSON 


Nelson Smith is a leading member of the New 
York Bar. His ancestors came from England 
and settled on Long Island. His great grand- 
father, Abel Smith, of Cow-Neck, North Hemp- 
stead, was born October 31, 1702, married Miss 


SMITH. 


Convention, held February 28, 1665, and well 
known in Colonial history. 

Through Mr. Smith’s maternal great grand- 
father, Harmonus Dumond, he is descended 
from Catrina Schuyler Dumond, daughter of 


NELSON SMITH, 


Ruth Jackson June 19, 1730, and died April 25, 

75 This Ruth Jackson was the daughter of 
Samuel Jackson; the granddaughter of Colonel 
John Jackson, who was a memberof the Colonial 
General Assembly of New York, 1693-1709, 
Lieutenant-Colonet of the Militia 1700, and a 
judge of the Court of Common Pleas of Queens 
Co., 1724; and the great-granddaughter of Rob- 
ert Jackson, who was one of the original settlers 
of Hempstead, L, I., a member of Gov. Nicholl’s 


@ 
42d- 


David Schuyler, Mayor of Albany, 1705-1707. 
Mr. Smith was born in the town of Middle- 
town, in the eastern part of Delaware County, 
New York, a beautiful section of the Catskill 
Mountains. His father, Samuel Smith, was a 
practical millwright and civil engineer, who su- 
perintended the construction of a great number 
of flour and saw mills in the first half of this 
century, in that section of the state extendin; 
westward from the Hudson river for over a 
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hundred miles, through the counties of Greene, 
Ulster, Delaware, Sullivan and Otsego, and 
who, for nearly twenty years, from 1840, in 
company with his eldest son, now deceased, 
carried on a large tannery in Delaware county, 
under the firm name of Samuel Smith & Son. 
Mr. Smith was educated at the Delaware 
Academy, and afterwards took special courses 
in the city of New York. He studied law at 
Delhi Gordon, a distinguished 
member of the Bar and a member of Congress, 
and with William Murray, aiterwards judge of 
the Supreme Court. He was admitted to the 
Bar, and commenced practice in the city of 
New York in 1854. 


with Samuei 


A few years later he was 
admitted to practice in the Supreme Court of 
the United States. 

During his career as a lawyer he has devoted 
himself closely to his profession, at the same 
time continuing his interest in the study of the 
sciences, of natural rights, of government, of 
political economy and kindred subjects. He is 
a member of the American Bar Association, the 
State Bar Association, the Association vf the 
Bar of the City of New York, the Law Institute, 
the Press Club, the Manhattan Club, the Re- 
form Club, the Democratic Club, the Business 
Mens’ Democratic Association, and many other 
clubs and societies. 

He has not held any office, except that in 
1892 he was elected an elector of President and 
vice-president on the Democratic ticket, 
in 1893 was elected a_ delegate 
Twelfth Senatorial District to the coming 
Constitutional Convention. He was for four 
years, 1890-1894, chairman of the General Com- 
mittee of Tammany Hall, which place he filled 
with credit to himself and honor to this all pow- 
erful organization. He resigned in January 
last. 


and 


of the 


Mr. Smith took an active part in support of 
the Democratic cause in the national campaigns 
of 1884, of 1888, and of 1892, and of the cam- 
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paign of education to promote the reform of the 
tariff. He contributed many articles and made 
numerous speeches which were printed and 
circulated as educational documents. 

In his participation in politics he has been 
actuated entirely by principle, and is most de- 
votedly attached to the doctrines of the Demo- 
He believes that the liberties of 
the people depend upon the success of Dem- 
ocratic doctrines in upholding and preserv- 
ing the enjoyment of natural rights and in re- 
He 
has always been a warm sympathizer with the 
cause of Ireland, and in 1880, when the Irish 
Land League of America was formed, he was 
elected president of the Central Branch of the 
League, and held that position until the organ- 
ization to the Irish National 


cratic party. 


sisting monopolies and class legislation. 


was changed 
League. 

Mr. Smith's practice as a lawyer has covered 
a large field. The reported cases in which he 
has been engaged as counselembrace nearly the 
entire range of the law, but his practice has 
been largely confined to corporation, mercantile, 
insurance and real-estate cases; patent causes, 
equity cases, relating to frauds upon creditors; 
and actions for the recovery of damages for per- 
sonalinjuries. Space will notadmit of even brief- 
est mention of the numerous important cases in 
which he has appeared, but the following case 
was so touching that wewill notomitit: It was 
for a poor newsboy, of the name of Hoffman, 
only 8 years of age, who lost his leg by being 
kicked off a railway train in motion, while steal- 
ing aride. The case was tried five times, and 
was settled at last by the Court of Appeals in 
the boy’s favor, It is famous asa leading case 
throughout the country, and is reported in 87 
N. Y. Rep. 25. 

Personally, Mr. Smith possesses the rare 
faculty of making friends of all with whom he 
comes in contact. He combines a strong per- 
sonality with kind and affable manners, 








LIABILITY OF INVESTMENT BROKERS. 


THE LIABILITY OF INVESTMENT BROKERS IN THE SALE OF COMMER- 
CIAL PAPER. 


An important decision has recently 
been made by the supreme court of Mis- 
souri in the case of Hamlin v. Abell bear- 
ing upon the liability of investment 
brokers by reason of the sale of nego- 
tiable paper which turns out worthless 
or uncollectible. The prominent ques- 
tions involved relate to tlie liability of 
the broker for representations as to the 
standing of parties and collateral, which 
prove false; and the character in which 
the broker acts, as principal or agent, is 
The 


is unsafe 


demon- 
for a_ note. 


also involved. decision 
strates that it 
broker, in negotiating the sale of paper, 
to rely solely on the statements of the 
parties as to their condition, and make 
assertions as to their standing and re- 
sponsibility based on what they com- 
municate to him, as if it was a matter of 
He may believe 
the statements to be true, but if they 


his own knowledge. 


turn out false,fraud will be implied, and 
the broker's assertions will be charac- 
false for 


terized as representations 


which he will be held _ responsible, 
whether acting as principal or agent. 

We deem the case of sufficient im- 
portance to dealers in commercial paper 
and their customers, to publish its de- 
tails fully. 

At the time of the transactions form- 
ing the basis of the action, M. B. Abell 
was a dealer in commercial paper in 
good repute located at Kansas City, 
Mo., who had previously sold commer- 
cial paper to Hamlin & Co., bankers, of 
East Bloomfield, New York. On the 
21st of April, 1888, Abell mailed to 
Hamlin &Co. the printed circular shown 


on the following page. 


Hamlin & Co. received this circular 
on the 24th of April, and on the same 
They tes- 
tified they believed the statements con- 


day wired their acceptance. 


tained in it, and made the purchase of 
the notes on the faith of it. On the 
25th of April, Abell forwarded the notes 
to Hamlin & Co. with this letter: 


“Kansas City, Mo.. April 25, 1888, Messrs. Hamlin 
& Co., East Bloomfield, N. Y.—Gentlemen: Inclosed 1 
hand you no’es, rediscounts, First National Bank, 
Fairmont, Neb., as per statement. RBlease discount at 
8 per cent. and remit proceeds to Kountze Bros., New 
York, for account National Bank of Commerce, this 
city, my use, aud wire me when you remit. Respect- 
fully, M. B. Abell.” 


The Fairmont Land and Cattle Co, 
note was paid at maturity. The other 
three went to protest. were worthless, 
and were not at all as represented in the 
circular. Hamlin & Co. brought suit 
against the makers and indorsers, re- 
covered judgment, and issued execu- 
tions, all of which were returned ‘‘Na 
property found.” Previous to this suit, 
on the 2oth of August, 1888, Hamlin & 
Co. wrote Abell to advise them what 
kind of security he held for the notes 
sold them, reminding him that he had 
stated they were secured by collaterals 
He answered he had none, and the un- 
contradicted evidence was that there 
never was any collateral 
either note. 

Hamlin & Co. brought this action 
against Abell ‘‘for damages growing out 
of alleged deceit and misrepresentations 
in the sale of the three pieces of com- 
mercial paper.”’ They set forth the re- 
presentations in the circular, in reliance 
solely upon which they purchased the 
notes, which they alleged were untrue, 


security to 





388 THE BANKING 


were known by Abell not to be true, 
and were made by him without any 
knowledge of their truth; they alleged 
the insolvency of the First National 
Bank and all the other parties to the 
notes; the knowledge thereof of Abell; 


[TABLE REFERRED TO 
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paper for a long time, which tact wa® 
known to Hamlin & Co. That in the 
month of April, 1888, the First National 
Bank of Fairmont, Nebraska, for whom 
he had often previously acted in the 


capacity of broker of negotiable paper 


ON PREVIOUS PAGE, | 


Subject to previous sale or with 
drawal. Please telegraph by name 
if wanted. When not otherwise 
stated, payable in New York or 
Bos on. 


PROMISOR OR ACCEPTOR. 


REDISCOUNTS, 

E. E. MARTIN, Fairmont, 
Neb. He isa large dealer in 
coal, and stock feeder and 
shipper, and doing a suc- 
cessful business. Note is 
well secured by collateral. 

Due, Aug. 10, 1888 


J. W. WALTERS, Fairmont, 
Neb. He is a large and 
prosperous cattle grower 
and feeder, and pays his 
obligations promptly. This 
note 1s well secured by col- 
lateral. 

October 5, 1888 1,000.00 


FAIRMONT LAND AND 
CATTLE CO., Fairmont, 
Neb., This company 1s 
worth over $20,000 in real 
estate and live stock. They 
are good and prompt 

Due, Sept. 4. 1888......... 


CHASE & WALTERS. Fair- 
mont, Neb. This firm is in 
good financial circumstan- 
ces, and engaged in raising 
horses and cattle, They 
own a large amount of 
stock, and are prompt. 


Due, October 15, 1888.... 806.90 

These notes are made payable at 

the National Bank of Commerce, 
Kansas City, Mo. 

The actual time required for re- 
turn transit of funds will be allow- 
ed; also one-tenth of one per cent. 
for collection charges. 


They are always and reliably prompt, 


| Other st’ks, 


| Real 


i. ee 


| Redemption fund 


SCHEDULE A. 


List ot paper offered for sale by 
M. B. ABELL. 

Dealer and Broker in Commercial Pa- 
per, National Bank Stock, Bond and 
other Investment Securities. 

609 Delaware St., Kansas City, Mo 


These names are responsibie. If 
you wish to investigate them, 
please wire me, and, when pos- 
sible, will hold Raper for you, 
KANSAS City, Mo., April 21, 
1888. 


RATE. 


DRAWER OR INDORSER- 


DUE. |AMOUNT 


Payable to and indorsed by the First 
National Bank, Fairmont, Neb. 


As stated. 7's per cent. 


Statement of 
FIRST NATIONAL BANK, Fairmont. 
Neb. February 14, 1888. 


RESOURCES. 


| Loans and discounts.......... $ 95,006 67 
United States bonds to secure 


circulation 

honds and mort- 
ie cncccccaceseies ativees 
estate, furniture and 
eee 


11,500 00 
9.808 oo 


7,055 60 


| Current expenses and taxes 


paid 
1,040 55 
11,619 44 
562 5° 


Cash and sight exchange 


Total $140,680 61 


LIABILITIES. 
Capital paid in 
Surplus fund 
Undivided profits............. 
Circulation 
Deposits 
Notes and bills rediscounted. 


$ 50,000 00 
3,000 00 
4,196 00 
11,250 00 
47.267 87 
24,975 O5 


$140,689 61 


The above statement is true to the 
best of my knowledge and be fief. 
CuHas E, WALTERS, Cashier. 


Correct—Attest: 
O. Chase, 
. C. Page. 
Chas. E. Walters, Directors. 


(Signed.) ~M. B. ABELL. | 


the worthlessness of the notes and their 
inability to collect; and asked judgment 
for the purchase money, and interest 
and the costs incurred 
cessful efforts to collect. 

Abell answered that he had been en- 
gaged in business in Kansas City as a 
broker in stocks, bonds and negotiable 


in their unsuc- 


and as often found them reliable in their 
statements, placed in his hands the notes 
in question with instructions to present 
to his customersand to procure their re- 
discount for a reasonable commission to 
be paid by the bank to Abell for his ser- 
vices. In order to do this, the bank,by 
its officers, gave him the standing of the 
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makers of the notes substantially as set 
forth in the circular. Believing the 
statement to be true he, in good faith, 
as agent of the First National Bank, 
presented it to Hamlin & Co., and they 
rediscounted the notes for the First Na- 
tional Bank of Fairmont and not for 
Abell. Abell alleged that Hamlin & 
Co. understood and well knew, at the 
time of making such re-discounts, that 
although the paper was indorsed to him, 
he had no interest in it except his 
Abell denied everything al- 
leged by Hamlin & Co. except as ad- 
mitted in his answer. 

Hamlin & Co. recovered judgment for 
$2,990.38, and the supreme court of 
Missouri affirms the judgment. The 
points of law raised before and passed 
upon by that court are presented be- 
low: 


brokerage. 


WAS ABELL A BROKER IN THE TRANSAC- 
TION, OR LIABLE AS PRINCIPAL? 


The court discusses this question as 
follows: 


“ Much space is devoted in the briefs as to plai ‘tiffs’ 
knowledge of defendant's relation to the notes he 
sold plaintiffs,—whether he acted in his own behalf, or 
for an undisclosed principal, or was merely the agent 
and broker of the Fairmont Bank. Itis insisted that 
the circular and the letter remitting the notes at the 
time of the saleto plaintiffs sufficiently indicate that 
defendant was merely a broker for the Fairmont 
Bank, With this view we cannot concur. There is 
nothing in the mere business of a broker which neces- 
sarily raises the inference that he is not the owner of 
a particular piece of commercial paper or personal 
property which he offers to sell, nor do the words ‘re- 
discounts, First National Bank, Fairmont, Neb.,’ have 
such a significance. All that they indicate, by and of 
themselves, is that the same notes had been once dis- 
counted by that bank. It does not follow that the 
bank was still the owner and, moreover, this offer to 
sell was made and accepted with reference to the 
proposition contained in the circular, and was mutual- 
ly binding three days before this Ietter was received 
by plaintiffs. If an agent would bind only his princi 
pal, it is his duty to disclose him. It is in his power 
always to do this, and when he fails to do so it must 
be taken that he intendsto bind himself. McClellan 
v. Parker, 27 Mo. 162; Mechem, Ag. §§ 554-929; Cobb v. 
Knapp, 71 N. Y. 353. As was said in Bank v. Gallaud- 
et, 120 N. Y. 298, ‘ There is nothing in the language used 
to indicate who the principal was, and we have been 
unable to find any evidence that raises a question of 
fact upon this subject.’ We think this record is barren 
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of any evidence that tends to show that plaintiff ever 
disclosed, or intended to disclose, who his principal 
was, if he had one, much less that he was representing 
the Fairmont Bank. We say this much because de- 
fendant urges this agency as a complete defence to 
this action.” 


ABELL NOT A BROKER; BUT THIS IMMATE- 
RIAL. PRINCIPAL QUESTION INVOLVED, 
ABELL §S LIABILITY FOR REPRESEN- 
TATIONS. 


“But in our view of this case, if plaintiff is entitled 
to recover at all, it is not material whether defendant 
acted as a broker for the Fairmont Bank or for him- 
self, because if the representations made by him were 
fraudulent in law, and the cause of the loss to plain- 
tiffs, he is liable tothem whether principal or agent. 
This is not an action ex contractu, but for tort. The 
fact, if true, that defendant perpetrated this fraud on 
plaintiffs as an agent of the Fairmont Bank, can afford 
him no excuse, either in morals or law. Such a doc- 
trine cannot be countenanced by courts of justice. 
The authorities cited as to the agent’s liability in con- 
tracts made for his principal do not reach the question 
of his liability for his deceit or fraud or other torts. 
Reed v. Peterson, 91 Ill. 288; Campbell v. Hillman, 15 
B. Mon. 508; Mechem, Ag. § 573.” 


The court proceeds to discuss the 
question whether in order to hold Abell 
liable for the representations, he must 
have actual knowledge of their falsity, or 
whether his statement of an untruth as 
of his own knowledge, when in fact he 
has no knowledge, is sufficient. The 
court quotes this language from Dunn 
v. White, 63 Mo. 181. 


“It is not, however, absolutely necessary that an 
actual falsehood should be uttered, to render a party 
liable in an action of deceit. If he statey material 
facts as of his own knowledge, and not as a mere mat- 
ter of opinion or general assertion, about a matter of 
which he has no knowledge whatever, this distinct 
willful statement,in ignorance of the truth,is the same 
as the statement of a known falsehood, and will con- 
stitute a scienter.”’ 


The court, further discussing the ques- 
tion of Abell’s liability for the represen- 
tations in the circular, and stating the 
law on the subject, says: 


“While it is true that 1n all the cases it is held that 
the petitioner must allege the representations were 
fraudulent, in all of them it is held that a statement 
of material facts by one as of his own knowledge, and 
not merely as an opinion or general assertion about a 
matter of which he knew nothing whatever,—a willfu 
statement in ignorance of the truth,—is the same as 
the statement of a known falsehood, and will consti- 
tute a scienter. An examination of the pleadings will 
show that defendant admitted that he sent to plain- 
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tiffs a written statement in which he made the distinct, 
unequivocal statement that two of these three notes 
were ‘well secured by collateral,’ and that the makers 
of the other note ‘were in good financial circum- 
stances, and owned a large amount of stock.’ In his 
testimony he admits that he did not know J. W. Wal- 
ters or E. L. Martin until the day of the trial. He had 
met Chase in 1886, but had never visited his farm, and 
did not know what business Chase & Walters, or J. W. 
Walters was engaged in. He also stated that he did 
not know of hisown knowledge that either of these 
notes was secured by collateral. Here, then, we have 
the distinct written statement by defendant of the ma- 
terial fact that these notes were secured by collateral. 
And there was no room foranopinion. The collateral 
was on hand, orit wasnot. The fact is that this state- 
ment was false in fact, as they all agree no collaterals 
were given with either note; that defendant made 
these representations in ignorance of whether they 
were true or false,and made them for the pur; ose of 
inducing plaintiffs to purchase said notes; that they 
did rely upon these statements alone, and purchased 
said notes. Is it possible to regard these representa- 
tions, made in the terms, manner, and for the purpose 
they were, otherwise than as a statement ‘as of his 
own knowledge?’ His statements were printed, not 
oral; they were made deliberately, and with all the 
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preparation which the preiiminary work of publishing 
requires. They were positive and unqualified; there 
was no hintthat the author was making them solely 
upon the unverified and unexamined information of 
others. Thequestion wiether the statements would 
reach respondents was not left to mere chance.. Abell 
saw to it that they should receive the printed cir- 
culars directly from him. Upon the strength of all 
these circumstances, respondents, living hundreds of 
miles from the scene of Abell’s transactions, relying, 
as they had a legal right to do, upon his unqualified 
assertions, invested their money, and lost it for no 
other reason than because his statements proved to be 
utterly untrue. Can it be denied, then, that Abell is 
the author of the wrong which respondents have suf- 
fered, and does not every principle of law and equity 
demand that he shall right that wrone? ‘An unquali- 
fied statement that a fact exists, made for the purpose 
of inducing another to act upon it, implies that the 
person who makes it knows it to exist, and speaks 
from his own knowledge. If the fact does not exist, 
and the defendant states of his own knowledge that it 
does, and induces another to act upon his statement, 
the law will impute to him a fraudulent purpose’ Ben- 
nett’s Notes to Benj. Sales, p. 448. Vide, also, Lum- 
ber Co. v. Mihills, 80 Wis. 540, 50 N. W. 507; Joliffe v. 
Baker, 11 Q. B. Div. 255.” 





THE BANK THE HANDMAID OF COMMERCE. 


Address of Comptroller Eckels at tre Annual Reception and Banquet of the Bank Clerks’ Mutual Benefit As- 
sociation, Providence, R. I., April 18th, 1894. 


It cannot butbe a source of gratification to the 
members of this association to know that with 
each recurrence of its annual gathering it re- 
tains the public’s interest and enjoys the public’s 
confidence. 

Long sincea distinguished economist declared 
the bank to be the handmaid of commerce, and 
the history of all commercial transactions give 
ample testimony to the accuracy of the state- 
ment. It institution in each com- 
munity which constitutes the greatest source of 
business activity and successful enterprise. It 
gathers to itself the idle capital which every- 
where abounds, and directs it into channels of 
trade alike profitab'e to borrower and lender, 
and makes it a source of benefit to all. Con- 
ducted on right lines and free from dishonest 
methods, it, more than all other business under- 
takings, distributes the people’s wealth and 
makes each and every dollar of the country’s 
currency an efficient aid in discharging the 
largest number of obligations. 


is the one 


Its prosperity is the prosperity of those whose 
agent it is, and its disasters, with equal force, 
fall upon every interest which centers in it. In 
its management it calls for the highest sense of 
business integrity and the keenest judgment. 
It cannot afford to lend its credit to speculative 
enterprises or join in promoting schemes whose 
plans outstrip the necessities of the country. 

Its danger always lies in its disregard of that 
conservatism which takes into full account the 
fact that times of great prosperity will not always 
continue, and that credit extended beyond 
legitimate needs of business and the wants of 
the people must in the very order of things 
bring about in times of monetary stringency 
collapse and ruin. 

Never was the importance of the bank and 
the relations which it bears to every avenue of 
trade and commerce so exemplified as during 
the financial disasters of the year just closed. 
The severest strain of the unwise silver legisla- 
tion of 1890 fell, in the first instance, upon the 
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banks of the country, causing a depletion of 
their deposits and necessitatiny a reduction of 
their loans and discounts to meet the demands 
made upon them. 

The condition thus brought upon them was 
soon reflected in the lines of commerce, the 
stagnation of business, the suspension of fac- 
tories and the closing of mills, for, in depriving 
the banks of their resources, the people took 
from them the means heretofore 
the purposes of business. 

Happily for the people, that lack of confidence 
in the banking institutions of the country, which 
marked the months from Mey to October, has 


passed 


available for 


away, and, again equipped with the 
means of fulfilling the wants of trade, the banks 
stand ready to contribute their full share to re- 
viving again interests which have so long been 
dormant. 

Unwise financial legislation always in the end 
falls upon the mass of the people, and brings 
upon them the greatest ruin. It may be long 
deferred, but the history of the operations of 
all bad laws upon the subject’ of the currency 
proves the truth of the assertion. 

The American people cannot afford a cheap 
or inferior currency, whether it be silver or 
paper. They cannot undertake successfully the 
operations of a foreign law, and that, too, in 


defiance of the financial operations of all pro- 
The inevitable 
effect of such legislation must be to disturb and 


gressive and civilized nations. 


injure our commercial relations at home and 
abroad; at home, by recklessly inflating the 
volume or our currency; abroad, by ruining our 
credit. 


39! 


We cannot isolate the United States from the 
rest of the world, nor would it be desirable if 
we could. To doso would be to commit com- 
mercial suicide. The interests of this people 
are so intertwined with the interests of all other 
nations that, from the force of the law of self 
preservation, we must conform our financial 
laws to the laws that govern the world’s trade, 
or else fall far behind in the race for wealth. 

The monetary standard should 
ought to be the very highest the 
knows, so that wherever an American 
may be the dollar of the United States govern- 
ment, as issued, shall be given full faith and 


which we 
maintain 


world 


credit. 

I trust the day will soon come when every 
question bearing upon all monetary law shall be 
treated in the light of a business issue and nota 
political one; with regard to its effects uponthe 
material interests of our country rather than 
with reference to its political bearing, When 
the day does come, there need be little fear of 
any citizen yielding to the clamorous advocate 
of a money of such uncertain value as to stand 
a menace to the prosperity and credit of the 
people. 

Heretofore, in every contest which has been 
waged between the advocates of a money cheap 
and plenty and one whose intrinsic or converti- 
ble value is under the law of the value which it 
purports to be, the common honesty and com- 
mon sense of the people have made them stand 
on the side of those who have stood for the 
Such has been their position in the 
past. Such, I believe, will be their position in 
the future. 


right. 
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INQUIRIES AND CORRESPONDENCE. 


puis department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 


eral interest, and expect prompt and careful consideration thereof, without charge. 


The names and place 


of those submitting inquiries are published, unless special request is made to the contrary. 


Application of Partial Payments to In- 
terest and Principal. 


General rule, interest first, then principal; conflict of 
authority where debt not due at time of payment. 


CirizENs NATIONAL BANK, ) 
MINNEAPOLIS, Kansas, April 24, 18904. § 


Editor Banking Law Journal: 


A question has arisen between two customers 
of this bank regarding the correct method of 
computing interest on a promissory note on 
which the payee accepts and indorses partial 
payments. The note is as follows: 
$3,000. MINNEAPOLIS, Kansas, July 1, 1892. 

On or before the 1st day of July, 1893, for 
value received, I promise to pay to B. Alex- 
ander, or order, the sum of three thousand dol- 
lars, with interest at 8 per cent. per annum 
from date until paid. 

(Signed) PETER ANDERSON. 

Payments indorsed: August I, 1892, $30; 
December 10, 1892, $50; May 1, 1893, $55; No- 
vember 12, 1893, $70; January 30, 1894, $65. 

You will notice that none of the payments, 
except the $30 payment August I, 1892. equal 
the accrued interest at the date of such pay- 
ments; also that three of the payments were in- 
dorsed before maturity, and the other two after 
maturity. 

The maker of the note claims that all of said 
payments should be applied on the principal, 
and interest computed on the balance after de- 
ducting such payments, The payee claims that 
$20 of the payment of August 1, 1892, should 
be applied in payment of the accrued interest, 
and the remaining $10 applied on the principal; 
that the other payments should be applied on 
account of accrued interest, and that the amount 
dueon the note is $2,990, with interest from 
August I, 1892, less the payments indorsed sub- 
sequent to August I, 1892, aggregating $240. 

If you deem this question of sufficient im- 
portance, we would be pleased to have you give 
us your views on the application of partial pay- 
ments. 

J. W. Smiru, Cashier. 


The general rule of law is as follows: 
Where a partial payment is made on 
a debt bearing interest, it is to be ap- 
plied first, to the interest then due. 
If the payment exceeds the interest, the 
surplus is to be applied to the principal, 


and subsequent interest is to be calcu- 
lated on the balance of principal re- 
maining due. If the payment be less 
than the interest, the surplus of interest 
must not be taken to augment the prin- 
cipal, but interest continues on the 
former principal until the period when 
the payments, taken together, exceed 
the interest due, and then the surplus 
is to be applied toward discharging the 
principal; and interest is to be com— 
puted on the balance State v. Jackson, 
1 John. Ch., 13; Hari v. 
Florida, 445; Mills v. Saunders, 4 Neb., 
190. 

But this rule that partial payments 
shall first go to extinguish interest, and 


Dorman, 2 


then principal, applies when the debt is 
due. When neither principal or in- 
terest is due at the time a payment is 
made, it becomes an interesting inquiry 
how the payment shall be applied, and 
the decisions are not harmonious, 

In South Carolina it has been held 
that where a payment is made before 
either principal or interest is due, and 
the debtor does not direct its applica- 
tion, it should be deducted from the 
aggregate of the principal and interest 
due at the time of payment, if the pav- 
ment exceeds the amount of interest 
then due; and if the payment does not 
exceed the interest then due, it should 
be applied toward the extinguishment 
of the interest. DeBruhl v. Neuffer, 
1 Strobh. 426, 

A different rule prevails in Illinois 
where it has been held that if a creditor 
receives money before it is due, on a 
demand drawing interest, such payment, 
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inthe absence of an agreemen: to the 
contrary, should be applied to the ex- 
tinguishment of the principal. Starr v. 
Richmond, 30 Ill., 276. In this case, 
Walker, J. said: 

‘*It appears to be more equitable and 
just that when the holder receives money 
before it is due on a demand drawing 
interest, it should be applied to the 
principal. 
money thus received he would, in effect, 


Otherwise by loaning the 


compound the interest, or have placed 
at interest before its maturity a larger 
sum than his origina! claim. In other 
words, he would receive money on the 
maker’s money as well as hisown. After 
both principal and interest become due, 
it would be otherwise.” 

We find no decision in Kansas on the 
subject. The authorities we have cited 
are sufficient to advise our correspon- 
dent of the law governing the matter, 
and we leave to him its application to 
the particular transaction. 


Maturity of Note Dated February 28th, 
Payable One Month After Date. 


A “One Month” note, dated February 28th, is due 
March 28th—April rst.—A similar note, dated 
April 30th, is due May 30th—June 2d.—An unsup- 
ported statement in Tiedeman on Commercial 
Paper. 


GREENBRIER VALLEY BANK, 
ALvERSON, W. Va., April 27, 1894. 
Editor Banking Law Journat: 

Dear Sir; I herewith hand you a clipping 
from The American Banker. As his answer to 
the query made is not very satisfactory to me, 
will you be so kind as to inform me whether 
his views are correct. If a note bearing date 
February 28th falls due (without grace) March 
3Ist, why wouldn't a note bearing date April 
30th fall due (without grace) May 31? 

Yours Very Truly, 
Evwin Mann, Cashier. 


The question presented is: 
When does a note mature, bearing date the 


28th of February, 1894, and drawn for one 
month, allowing the three days’ grace? 
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The answer of the American Banker, 
fortified by discussion and reference to 
text writers is: 


In computing the day of maturity of com- 
mercial paper which is payable one month after 
date, the term month is held legally to mean a 
calendar and not a lunar month. Thus a note 
whicn runs for a month after February 28th, in- 
stead of falling due on March 28th, matures in 
fact atthe end of March. Adding three days 
grace, we get April 3d as the date of payment. 


Banker makes the fol- 
lowing quotation from § 316 of Tiede- 


man on Commercia! Paper, which cer- 
tainly bears out its conclusion: 


The American 


“If the unit of time employed in a com- 
mercial instrument be a month, it is construed 
to be a calendar month and not a lunar month. 
Some peculiar results are attained, arising out 
of the variable duration of the calendar month. 
If the paper is dated on the first or last day of a 
month and payable in a given number of 
months, it will be payable on the first or last 
day of the month respectively. * * * And 
if two notes be dated respectively 31st day of 
January and 28th day of February, each payable 
one month after date, they will be due, respec- 
tively (grace included), on the 34 of March and 
the 3d of April. Butif the date be any other 
but the firstand last day of the month, the paper 
will fall due on the same day, days of grace not 
included.” 


If, therefore, the American Banker is 


wrong, Tiedeman is also wrong, in the 
assertion made. 


The point is one of 
great practical importance in the daily 
conduct of banking. It involves the 
correct date of maturity of all notes 
dated February 28th, payable in one or 
more months. Mistake as to this, and 
presentment and protest on the wrong 
day, would generally result in loss, 
There isno question about the principle 
that under the law merchant in England 
and the United States, the term 
‘*month” in a negotiable instrument is 
construed to mean a calendar month, 
and there is no room for dispute that 
all ‘‘month” paper, bearing date the 
first, or on any of the earlier days of a 
given month, down toward the latter 


end, falls due on the corresponding 
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date in the following month (excluding 
the day of date, and including the cor- 
responding date), to which is generally 
added three days grace. The confusion 
as to computation generally arises when 
a note bears date on one of the latter 
days of a longer, followed by a shorter 
month, and vice versa, where the date 
of execution is one of the closing days 
of a_ shorter, followed by a longer 
month. 

Concerning a note dated at the end 
of a longer month, say January 31st, 
payable one month after date, the legal 
that 


month is longer than the next succeed- 


principle is settled ‘“when one 
ing month, the computaiion of a month 
does nut carry it into a third month. 
Thus a month dating from the 31st of 
January would expire on the 28th or 
29th of February, as the case might be; 
and in leap year, a month counting 
from the 31st, 30th or zgth of January, 
would end on the 29th of February, and 
the last day of grace would be March 
3d’ (Dan. Neg. Instr., § 624.) 

Approaching now the situation where 
the date of execution is one of the last 
days cf a short month, followed bya 
longer month, and we come to the point 
of inquiry. 

Prof. Tiedeman’s proposition is that 
if a note be dated on the last day of a 
short month (February 28th) it will run 
to the last day of the following month 
(March 31st) not to the corresponding 
day in the month (March 28th), and 
with the addition of grace, be payable 
April 3d, 

With all due respect to 


Prof, Tiede- 


man, neither the authorities he cites, 


nor any of the other text writers, bear 
him out in this assertion; and he stands 
alone in this position. The recognized 
proposition is that where a note, pay- 
date, is dated on 


able one month after 
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the last day of a short month, such as 
February 28th, the month ends on the 
corresponding date in the next month 
(March 28th), and grace, where counted, 
runs from that day. 

The following authority we cite in 
support of this proposition: 


1. Wagner v. Kenner, 2 Robinson, 


(La.) 120. Anote was dated September 
3st, payable six months after date, The 
note was construed as bearing date Sep. 
tember 30th, and the six months to ex- 
pire March 30th, not March 31st. The 
note was protested on the 3d of April, 
and the indorser was held discharged, 
as protest should have been made April 
2d. We quote the following from the 
opinion of the court: 


‘*The computation of bills or notes drawn 
one or more months from date is made accord 
ing tothe Gregorian calendar, that is to say, 
from the day of the month it bears date, to the 
corresponding day of the month of its maturity, 
without any attention to long and short months. 
For instance, a note drawn on the 28th, 20th, 
30th or 31st of January, and due a month from 
date, will be due on the 28th of February, if the 
year be not bissextile, because the month of 
February has no other corresponding day; those 
drawn on the 28th or 29th of February and due 
one month from date, will be due on the 28th 
or 29th of March, because the corresponding 
days are found in the month of March. A bill 
drawn the 31st of March, and due one mouth 
from date, will be due onthe 30th of April; and 
on the other hand one drawn on the 3oth of 
April will be payable on the 3oth of May, and 
not the 31st. This mode of calculation facili- 
lates greatly the ascertaining of the day of pro 
test, and the computation of interest.” 

Daniel on Negotiable Instruments, at 
$625, Says: 

‘* Whenever a note is made on the last day of 
a month, the corresponding day of the next 
month is estimated as the termination of a 
month from date. Thus, if payable a month 
from February 29th, in leap year, presentment 
should be on the Ist of April, and if on the 30th 
of September, presentment should be on the 2d 
of November. 

[n the above, it will be observed, Mr. 
Danie! adds three days, in each case, in 
stating the day of maturity, which other- 
wise, if there was no grace, would be 
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stated as March 29th, and October 3oth, 
on Notes and 
Bills, Ch. 11, p. 409, also says: 


respectively. Parsons 


Where a note is made on the last day of one 
month which has a corresponding day in the 
month when the note is due, the day after this 
corresponding day is to be considered as the 
first day of grace. Thus where a note is dated 
September 30th, payable in one month trom date, 
it must be demanded November 2d. 


According to Prof. Tiedeman’s doc- 
trine, the due date of such a note would 
be October 3tst—November 3d. 

We have made this reply thus lengthy 
in view of the unsupported statement 
in Tiedeman on Commercial Paper. In 
what has been said the inquiry of cor- 
respondent has been fully answered. 


Liability of Retiring Partner on Disso- 
lution. 


MicHIGAN, April 14, 1894. 
Editor Banking Law Journal; 


DeAR Sik: Will you please give your opinion 
in the next issue of your valuable journal re- 
garding the tollowing: 

How long after the dissolution of a private 
banking company, doing business in this state, 
will the retiring individuals or members be 
holden for the bank’s indebtedness providing 
no notice of dissolution be published and the 
bank continues to use the same stationery as be- 
fore? 

What course should such retiring members 
pursue to relieve themselves from any liabili- 
ties for the bank’s present or future indebted- 
ness in the shortest time possible after the dis- 
solution is agreed upon and receipts passed 
whereby the members who continue the busi- 
ness agree to assume all the indebtedness? 

Will you kindly omit the names of the town 
and writer from publication and oblige, 

K, 

The fact is not stated, but we assume 
that the name of the retiring partner 
does not appear in the bank’s title or 
stationery, as a member. If it orig- 
inally appeared, and is continued after 
his retirement, by use of the same sta- 
tionery, he should cause correction to 
be made at 


orice. Considering “the in- 
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quiry, however, on the assumption that 
his name does not appear. 

1. So far as debts already incurred 
are concerned, the liability of the re- 
tiring partner to creditors continues, 
notwithstanding their assumption by 
the new firm unless creditors by some 
arrangement or act, release the retired 
partner from further liability. 

2. Concerning new obligations, a dis- 
tinctiin must be made between old and 
new customers. held that 


hold a retired 


It has been 
new customers cannot 
dissolution be 
made without advertisement (Cook v. 
Penrhyn Slate Co., 36 Ohio, 135). At 


the same 


partner, even though 


time the supreme court of 
Michigan in arecent case (Sid/ey v. Par- 
sons, 93 Mich. 538; year 1892) use lan- 
guage which conveys the implication 
that advertisement in a newspaper 
might be necessary even as to subse- 
quent customers, for they say: 

in Graves v. 
Merry, 6 Cow., 701, which holds that 


‘* The rule is well stated 


notice in a newspaper is sufficient as to 
such persons who have had no dealings 
time of dis- 


with the firm” up to the 


solution. The better course, therefore, 
would be for a retiring partner to see 
dissolution 


that some advertisement of 


was published, soas to besafeinany event. 
3. With 
i. ¢., customers of the firm at 


respect to old customers— 
the time 
of dissolution, it is necessary, in order 
to terminate a partner’s implied author- 
ity to bind his co-partner, that they 
have actual notice or knowledge of the dis- 
usual 
mode, but the best and only safe course 


solution. Advertisement is a 
is by circular or letter to the customers, 
and the obtaining of acknowledgment 
of its receipt, 

The following citations from Michigan 
decisions are ma:de as pertinent to the 
inquiry: 
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a. Persons having no knowledge of a 
partnership are not entitled to notice of 
its dissolution. Chamberlain v. Dow, 10 
Mich., 319. 

6. A retiring partner is bound by all 
previous contracts made within the line 
of the business; but after the dissolu- 
tion of the partnership (notice being 
given to the other contracting party) he 
is not bound by any new contract made 
by his former partner, In this case 
goods were ordered bya partnership, 
but before acceptance of the order or 
shipment of the goods by the seller, he 
received notice of the dissolution; and 
the shipment thereafter made varied 
from the terms of the order, which vari- 
however, was waived and the 
goods accepted by the remaining part- 
ner; held the retiring partner was not 
bound. Goodspeed v. Wiard, 45 Mich., 


ance, 


322. 

c. Notice of the retirement of a mem- 
ber of a firm must be given to a regular 
customer of whom the firm, through its 
general manager, has been in the habit 
of purchasing goods in the usual course 
of its business, in order to relieve the 
retiring member from liability on firm 
notes executed by such manager after 
the dissolution in payment for such 
goods. Hail v. Heck, 92 Mich., 458. 

d. Where one retires from a firm, 
knowing the previous relations of the 
firm with persons in another city, and 
that renewal notes are to be issued to 
such persons in lieu of others held by 
them, notice of the retirement, pub- 
lished merely in the newspapers at the 
firm’s place of residence, is not suf- 
ficient, unless the notice is in fact seen 
by such creditors, or knowledge comes 
to them in some other manner, the court 
saying: ‘* When persons have had deal- 
ings with the firm, such persons so deal- 
ing must have actual notice of the dis- 
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solution.” 
538. 


Sibley v. Parsons, 93 Mich., 


Liability for Lost Check. 


Worcester, Mass., April 6, 1894. 
Editor Banking Law Journal: 


Will you please answer the following question 
in your valuable Journal, without mentioning 
the name of this bank. 

A savings bank deposited in a national bank 
a check on some bank in New York state. The 
national bank sent it to their Boston corres- 
pondent, who sent it to a New York city bank, 
and they sent it to some N. Y. state bank, who 
finally sent it to the bank check was drawn on 

The check was never received by the last 
bank, having been lost in transit. None of the 
banks made anv note of the drawer of the 
check, and do not know who to ask for a dupli- 
cate. 

The question is, who ought to make the loss; 
the national bank that took the check originally 
or the savings bank? Did the national bank 
take proper care in collecting, not making any 
record of the maker of the check? The savings 
bank deposited with other checks and made no 
memo. of drawer. The question whether the 
first national bank should have sent direct in- 
stead of in a roundabout way need not be taken 
into account, but assume that it was sent dire: t 
and lost in mail. : 

CASHIER. 


If there is no way of locating or iden- 
tifying the drawer of the check, we 
think its owner will have to stand the 
loss. Whether the savings bank or the 
national bank is the owner, will depend 
upon the arrangement or course of deal- 
ing between them—that 1s, whether the 
national bank took the check as cash, 
or for collection. So far as any question 
of liability for negligence in collection 
by not making proper record for identi- 
fication is concerned, the owner bank 
would be equally at fault with the col- 
lecting bank, so that no claim could be 
made by the former onthe latter on this 
account, The fact that a check should 


go through so many banks withont any 
record of drawer or other points of iden- 
tification, is certainly surprising, and in 
another place we have invited discussion 
of the practice of banks in this respect. 
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Embracing Items of Interest in all the States. Readers are requested to communicate matters arising locally 
to enhance the interest and value of this department. 


GENERAL ITEMS. 


Attention is called to an unfortunate error ap- 
pearing on page 321 of the April Journal. Re- 
ferring to the recentdefalcation in the American 
Exchange National Bank of New York city, by 
collusion between a bookkeeper and- one of the 
bank’s customers, we erroneously inserted the 
name of the bank’s president, Dumont Clarke, 
instead of C. E Bartholomew, the customer in- 
tended to be referred to. The explanation of 
the error is that the two names were in juxtapo- 
sition in the data from which the paragraph was 
written, and the wrong name taken by reason 
of an inexcusable aberration of mind. Im- 
mediately upon discovery, apology was tendered 
to Mr. Clarke and notice sent out, and this cor- 
rection is now made in the next published issue. 


AMERICAN BANKERS’ ASSOCIATION, 


At the meeting of the executive council of the 
American Bankers’ Association, held on April 
25th in the directors’ room of the American Ex- 
change National Bank, New York city, it was 
unanimously resolved that the 20th annual con- 
vention of the association be held in Baltimore, 
on October roth and 11th, 1894. It is a matter 
of congratulation to the bankers of Baltimore 
that their invitation to the association to hold 
its next annual meeting in that city has been 
accepted. Many cities wanted the honor, and 
Baltimore got it, and Baltimore is very happy 
to have it. The meetings of this association at- 
tract national attention and provoke national 
discussion. Its proceedings are noted for their 
high ability and their valuable timeliness. This 
year’s meeting comes at an important crisis in 
the country’s history. Never were financial 
heresies so rampant and ungovernable; never 
did crazy money schemes wield more votes in 
the houses of congress; never have the oppor- 
tunities been larger for education and enlight- 
enment than they are this year. The association 
wll undoubtedly measure up to the situation. 


The American Bankers’ Association through 
E. H. Pullen, chairman of the executive council, 
has made public denial and disclaimer of a cir- 
cular, imputed to it, published during 1893 in a 
number of newspapers and referred to in a re- 
cent address at Little Rock, Ark., by Master 
Workman Sovereign of tte Knights of Labor. 
The fraudulent circular purported to be issued 
to all national banks, called for the retirement 
ot silver, silver certificates and treasury notes, 
and recommended that national bank notes 
upon a gold basis be made the only money. It 
recommended that one-half of all loans be called 
in, and a money stringency be occasioned; and 
contained other ridiculous suggestions. The 


circular was unsigned and dated on the Sab- 
bath. 





B!-METALLIC NOTES. 


The committee appointed by 1he Chambers of 
Agriculture, London, to consider the question 
of bi-metallism has reported its action. The 
committee finds that the silver systems of the 
United States and India have depress: d the 
value of silver until it is now reduced to one- 
third of the price of gold under the system of 
bi-metallism prior to 1875. The committee rec- 
ommend the appointment of a royal commission 
on the currency, Several members of the cham- 
bers objected to the report of the committee, 
claiming that the present depression, particu- 
larly in agriculture, was not due so much to the 
silver conditions as to other causes, one of which 
was the importation of foreign cattle. 


The council of the Bi-metallic League of 
Great Britain has invited Henry W. Cannon 
president of the Chase National Bank of New 
York, E. Benjamin Andrews, president of Brown 
University, Providence, and Gen. Francis A. 
Walker of Boston to attend and participate in 
the international bi-metallic conference and 
demonstration which is to take place in London 
on May 2. The demonstration is to take place 
atthe Mansion House, and will be presided 
over by the lord mayor of London. The lord 
mayor has invited the representatives of this 
and other countries to be his guests at a ban- 
quetin the evening. The Right Hon. A. J. 
Balfour will take part in the demonstration, and 
it is expected that the Right Hon. William Lid- 
derdale and other leading directors of the Bank 
of England will participate. Mr. Cannon, it is 
learned, owing to business engagements, will 
be unable to accept the invitation to be present. 


ARKANSAS. 


The long expected assessment on the stock of 
the defunct First National Bank of Little Rock, 
has at last been made by Comptroller of Cur- 
rency James H. Eckels, It is 92 percent. upon 
the stock. Receiver Cockrill says that, although 
this would amount to $460,000 on its face value, 
he will not realize over $75,000, since about 
$80,000 of the stock only is held by solvent 
parties. 


The Arkansas Bankers’ Association met at 
Little Rock, April 1g and 20. The conventioa 
was well attended and the addresses were very 
interesting, touching a large variety of topics. 


CALIFORNIA. 


A recent dispatch from San Francisco states 
that there is $15,000,000 lying idle in the San 
Francisco commercial banks. This is said to be 
the largest surplus that has been known for 
many years, and it is still growing. The banks 
do notlike it, as they prefer to hold good in- 
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terest-bearing securities. This money is offered 
for loan as low as 4 per cent. on first class se- 
curity, but all collateral is scrutinized more 
closely than was the case a year ago. 


CONNECTICUT. 


A special report of the Connecticut bank com- 
missioners shows a great decrease of business 
in this state of the outside mortgage and in- 
vestment companies, twelve having withdrawn 
their business, several being in the hands of re- 
ceivers. The commissioners say there are 
grave defects in the system and bad manage- 
mentof the companies, and recommend that the 
issue of licenses be taken away from the state 
treasurer and given to the bank commission. 


GEORGIA. 


The Georgia Bankers’ Association will meet 
at Adanta, June 6. The clearing house asso- 
ciation of that city has in charge all arrange- 
ments for entertaining the delegates and guests 
and an interesting and instructive meeting isin 
anticipation, 


ILLINOIS. 


The executive committees of the Illinois 
Bankers’ Association and the Private Bankers’ 
Association of Illinois have held a meeting at 
Springfield and agreed upon a plan for the con- 
solidation of the two organizations into one 
body. The proposition will, be submitted for 
adoption at a meeting at Bloomington, June 
13th. 


Lyman J. Gage, president of the First Na- 
tional Bank of Chicago, who has just returned 
from a pleasure trip to Europe, says: 

‘* My trip was taken with the one idea of 
recreation and until the last few days of my 
stay in England I forgot so far as possible all 
about business. But just before | embarked 
for America I spent a few days in Lombard 
street and meta number of capitalists who have 
been and are interested in American invest- 
ments. 

‘* The attitude of the foreign financial world 
toward America is one of expectancy and doubt. 
These men who control capital are confident of 
the ultimate result here and have full belief in 
the sound financial judgment of Americans, but 
they fear the sloughs into which we may be 
forced by unwise and socialistic legislation be- 
fore there is a return of prosperity. The financ- 
ial and commercial conditions here are con- 
sidered unsatisfactory. Financially we are con- 
sidered weak because of recent legislation con- 
cerning silver in which we have indulged. 
Commercially America is weakened by the 
agitation and discussion of the tariff question. 

‘Foreign capitalists are doing just exactly 
what we are doing; waiting and watching, ready 
to turn loose an unlimited amount of money 
just as soon as the tide of prosperity turns. 
They have the greatest respect for America and 
Americans. They know that our resources are 
wonderful, and that in the end we will produce 
wealth untold. However, our isms are dan- 
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gerous, and until a few of them are disposed ot 
we may expect no considerable aid from abroad. 

‘*European capital is withdrawn from Amer- 
ica just as soon as any unrest is detected be- 
cause our interests are so diversified that it is 
feared that they will conflict. With our easi, 
and west, and north, and south, foreigners can- 
not understand how we can all live together in 
peace and harmony. 

‘*T see that great attention is being paid here 
to the commonweal movement. This thing is 
hardly heard of abroad. The Coxeyites are 
looked upon as a lot of misguided men who are 
really out on a lark, and they know that if the 
worst comes to worst we are capable of dealing 
promptly and decisively with all such problems 

‘*To me France appeared to be the most pros- 
perous country of Europe. The people there 
are profitably employed and they pay less at- 
tention to the cries of hard times than do the 
people of any other country I visited. Then 
too, the French have absolutely no fear of war 
They seem to feel confident that should trouble 
spring up they are now in a position to give a 
good account of themselves. There is much 
ialk of a general disarming of Europe, but no 
one seems to know howto go about it, and | 
suppose that nothing will come of it, at least for 
the present.” 


NEW JERSEY. 


A bill is pending before the legislature which 
is intended to do away with the operations of 
men who pretend to doa private banking busi- 
ness and swindle their patrons. It is particu- 
larly meant to hit foreigners who come to Jersey 
City and get the confidence of their countrymen 
and their hard earned savings. These men get 
quite a sum of money in their hands in this way 
and suddenly disappear. The bill makes it a 
high misdemeanor for any person to conduct a 
bank and flee inte another country with the 
funds aggregating $20 or more, punishable by 
imprisonment for twenty years, and the prose- 
cutor of the pleas is authorized to proceed by 
interstate or foreign extradition proceedings at 
the expense of the county. Any person who 
conducts any private bank is made guilty of a 
misdemeanor punishable by five years’ imprison- 
ment or a fine of $500 or both. 

NEW YORK. 

A reception was given James H. Eckels, comp- 
troller of the currency, on the afternoon of 
April 20th, by the members of the New York 
Clearing House Association. In the evening 
Mr. and Mrs. Eckels were entertained at dinner 


in the ladies’ annex of the Metropolitan Club 
by a number of bank presidents and their wives. 


The Harlem River Bank is in the hands of 
the bank examiner, and there is likelihood that 
application will be made for the appointment of 
a receiver. 


The Sherman Bank recently came into prom- 
inence through the refusal of the New York 
clearing house committee, after examination, tc 
sanction a change of clearing agent. 


An ex- 
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amination by Superintendent Preston followed, 
and after closely estimating the assets and ob- 
taining certain additional security on a portion 
of the paper held, a surplus was reported of 
$5,424.01 in addition to the capital of $200,000. 
The Central National Bank will continue for the 
present to act as clearing agent. 


The following circular letter has been ad- 
dressed to all bank officers in New York: 


BurFa.o, N. Y., March 15th, 1894 

DEAR Sirk: The banks of New York state rep- 
resent a combined capital and surplus of over 
$200,000,000, and the amountof business trans- 
acted by them about equals the business done 
by the rest of the entire country. 

The question of forming a New York state 
bankers’ association is being agitated for the 
furtherance of the financial interests of the em- 
pire state. Such an organization, properly con- 
ducted, would result in strengthening the high 
position now held by the banking fraternity of 
our state, and the benefits to ‘be derived there- 
from cannot be overestimated. The success at- 
tained by similar associations in other states 
proves the wisdom of concerted action in 
monetary affairs. 

Feeling that you are interested in the pros- 
perity of the bank over which you have the 
honor to preside and desire to increase its use- 
fulness, we take the liberty of asking if you are 
favorably inclined towards such an organiza- 
tion, and whether you will lend your co-opera- 
tion for its formation and success. 

A reply, stating your views, at your early 
convenience, addressed to either of the under- 
signed, will be highly appreciated. Yours re- 
spectfully, 

Wm. C. Cornwell, president City Bank, Buf- 
falo, N. Y.; H. C. Brewster, cashier Traders’ 
National Bank, Rochester; F. W. Barker, cash- 
ier Robt. Gere Bank, Syracuse; Chas. Adsit, 
cashier First National Bank, Hornellsville; D. 
A. Avery, cashier Second National Bank, Utica, 


OHIO. 


A bill has been introduced in the Ohio legis- 
lature forbidding payment upon any claim or 
contract to be exacted in gold. 

The bill provides that it shall be unlawful to 
stipulate in any contract, verbal or written, or 
in any instrument of writing, that any indebted- 
ness thereby created or evidenced shall be paid 
in gold only; and all debts which shall at any 
time become due to any person, partnership, as- 
sociation, joint stock company or corporation 
shall be payable in any money or currency 
which is a legal tender for the payment of debts 
in the United States of America at the time such 
indebtedness shall be due and payable, any 
language in the contract or instrument creating 
or evidencing such indebtedness to the contrary 
notwithstanding. 


A bank inspection bill, has been introduced 
in the Ohio legislature. It allows five persons 
to incorporate a banking business for twenty- 
five years. The capital stock shall not be less 
than $25,000 nor more than $500,000, none of 
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which shall be preferred, and before beginning 
business at least 50 per cent. of the same shall 
be paid in. There must be not less than five 
directors, each of whom must own at least $500 
worth of stock and live in Ohio. The stock- 
holdgrs collectively cannot be liable to the com- 
pany for an amount greater than one-fourth of 
the amount of the surplus and capital stock 
actually paid in, and the total liability to any 
company by any person, firm or corporation for 
money borrowed shall not exceed one-tenth 
part of the amount of the capital stock and sur- 
plus of the company. Before dividends are de- 
clared each company shall carry one-tenth of its 
net profit of the preceding year to its surplus 
fund till it amounts to 20 per cent. of its capital 
stock. No bank shall be indebted or in any 
way liable to any amount exceeding the amount 
of its capital stock actually paid in and remain- 
ing undimirished by losses or otherwise, ex- 
cepting on demands of money deposited. Com- 
panies are required to have on hand at all 
times lawful money or bonds of the United 
States to an amount equal to 15 per cent. of de- 
posits; provided, however, that three-fifths of 
the reserved fund may consist of balances due 
such banking company from approved reserve 
agents. Cincinnati, Cleveland and Columbus 
are declared to be reserve cities, and all com- 
panies not located in these cities shall select a 
bank in one of these cities at which it will re- 
deem its obligations at par, and failure to do so 
will justify the auditor of state to apply for a 
receiver to wind up its affairs. Each reserve 
bank is required to have on hand at least 20 per 
cent. of the amount of its deposits. Such com- 
panies are prohibited from having in circulation 
any note, draft or evidence of debt calculated to 
be circulateti as money. On the first Monday 
of July a list of stockholders must be furnished 
the state auditor, and annually five reports must 
be made to him; reports of dividends must be 
made within ten days after they are declared, 
and the reports must contain the amount of net 
earnings in excess of such dividends. Auditors 
shall appoint bank examiners, whoshall receive 
their compensation from the banks, but no 
banking company shall be required to pay for 
more than two examinations in any one year. 
Violations are to be determined by the courts of 
common pleas upon suits brought by the at- 
torney general upon the request of the auditor 
of state before the company is dissolved, and 
the penalty is either forfeiture of the charter or 
a fine of not less than $100 nor more than $1,000, 
to be paid into the state treasury, and each di- 
rector violating the law is to be held liable for 
all damages. This bill applies to all banks ex- 
cept national banks. It also exempts from its 
provisions building and loan associations, 
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Attention is invited to the statement of the 
Provident Savings Life Assurance Society of 
New Yorh published for the first time in our 
advertising pages. The beneficial features of 
this form of insurance over ordinary life insur- 
ance, is made apparent from the figures given. 
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‘*A Treatise on the Law of Mortgages on Per- 
sonal Property,” by Leonard A. Jones, 
Fourth Edition, Revised and Enlarged. 
1 Vol. 8 vo., goo pages. Price $6, .net. 
Houghton, Mifflin & Co., Boston, 1894. 


In this volume, Mr. Jones has brought his 
standard work on the law of chattel mortgages 
down todate. More than 800 new cases are in- 
corporated, together with the changes in the 
statutes of the various states published since 
the preparation of the previous edition. The 
work covers the nature of mortgages of per- 
sonal property; requisites in form and execu- 
tion; subject matter of chattel mortgages; mort- 
gages of future personal property; delivery and 
possession of mortgaged chattels; statutory pro- 
visions in all the states relating to recording, 
filing and refiling and decisions thereunder; 
fraudulent mortgages; mortgages of merchan- 
dise with powerof sale in the mortgagor; the 
rights of the parties before forfeiture; mort- 
gages of ships; attachment and execution; re- 
moval, concealment and sale o! mortgaged prop- 
erty; payment and discharge; redemption; the 
mortgagee’s rights and remedies after forfeiture; 
statutory provisions relating to foreclosure and 
redemption; foreclosure in equity and sales 
under powers. 

An examination of this work from the stand- 
point of interest of the practical banker and 
bank attorney, discloses a very useful volume. 
Chattel mortgages as a species of property se- 
curity are largely taken by bankers in many 
states and there are numerous instances in which 
bankers figure as creditors of persons or firms 
who attempt to place their goods beyond the 
reach of seizure by means of chattel mortgages. 
In the practice of banking in various states 
questions frequently arise between the bank 
and third parties involving the whole range of 
chattel mortgage law. Mr. Jones’ work con- 
tains a complete and detailed exposition of the 
entire subject. 


‘*Paine’s Banking Laws,” by Willis S. Paine, 
L.L. D. Fourth Edition, Revised and En- 
larged. 1 Vol.,816 pages. $6net; or $6.30 
delivered. Published by Baker, Voorhis & 
Co., 66 Nassau st., New York, 1894. 


By reason of the enactment by the legis!a- 
ture of the recent revision of the statutes of the 
state of New York, by the commissioners ap- 
pointed to compile and revise the laws, a new 
edition of this standard work has become nec- 
essary. This book when first published became 
the leading, and indeed, the only recognized 
authority upon the banking laws of this state. 

The Hon. Willis S. Paine, a lawyer by pro- 
fession, together with the president of the Bank 
of North America of the city of New York, were 
appointed in the year 1880, by Governor Cor- 
nell, commissioners to compile and revise the 
laws of the state of New York affecting banks, 
banking and trust companies. 

The legislature of 1882, in adopting the re- 
vision, tendered to these commissioners a vote 
of thanks for this exceedingly valuable service. 
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Atthe request of a large portion of the New 
York banking interests, Governor Cleveland ap- 
pointed Mr. Paine to the responsible position of 
superintendent of the banking department of 
the state of New York, thus giving him super- 
visory power over the financial institutions of 
the state. He held this place for nearly seven 
years, and resigned to take the presidency of a 
well known trust company of the city of N Y. 

An inspection of this new work will show to 
the members of the bar having relations with 
financial institutions, as well as to all bankers, 
that it is an indispensable ready reference man- 
ual. It will be found to be a complete and re- 
liable encyclopedia of statutes, judicial de- 
cisions, and opinions of the attorney general of 
the state of New York, together with the na- 
tional bank act and the opinions of the courts 
interpreting the same; all the recent amend- 
ments of that act adopted by congress, are ap- 
pended. 

The text of the various statutes is soarranged 
that explanatory notes are given with each sec- 
tion, together with the decisions properly ac- 
companying the same, whereby any layman can 
obtain an accurate idea of the law immediately 
and with complete ease. 

The workembraces the laws relating to banks, 
banking, trust companies, loan, mortgage and 
safe-deposit corporations, together with the acts 
affecting monied corporations generally, includ- 
ing the statutory construction law, the general 
corporation law, and the stock corporation law. 
Also the national bank act and cognate United 
States statutes, with annotations. 

Many recent changes in the law are embodied 
in this new edition. Among them are the ex- 
tension of the jurisdiction of the banking de- 
partment to all monied corporations, except in- 
surance companies, and an increase of its 
powers; conforming the liabilities of stockhold- 
ers in banks to the provisions of the national 
bank act; requirements of stock ownership by 
directors; lawful money reserve provisions; en- 
largement of the classes of securities in which 
savings banks may invest; and many other 
changes of equal importance, 

Eugene Kelly Austin, whose business card 
appears in the advertising pages of the journal, 
isa son of the late Stephen F. Austin, who was 
formerly a member of the New York Stock Ex- 
change, and for many years cashier for the 
banking house of Messrs, Eugene Kelly & Co. 
Mr. E. K. Austin has grown up in the office of 
Eugene Kelly & Co, beginning as office boy 
and working himself up by merit and ability to 
the responsible position of receiving teller which 
post he has filled acceptably for over three 
years. 

The house of Eugene Kelly & Co. retiring 
from active business, Mr. E. K. Austin decided 
to enter business for himself as a broker in 
miscellaneous securities and loaning of money, 
and has taken an office in the new Corn Ex- 
change Bank building, 13 William street. We 
predict for Mr. E. K. Austin a bright business 
future. He is a young man of good business 
ability and strict integrity. 





Cc, L. BUCKINGHAM. 





